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IN THE 
Supreme Court of Appeals of Virginia 
AT RICHMOND .. 
Record No. 3355 
JOSEPH OSSEN, Plaintiff in Error, 
ve,·sus 
COl\fMON,VEALTH OF VIRGINIA, Defendant in Error. 
PETITION FOR A "WRIT OF ERROR. 
To the Honorable Ju.sf ices of tlte Supreme Court of .Appeals 
of T1irginia,: 
Petitioner complains of a judgment of the Corporation 
Court of the City of Norfolk, Part Two, entered on the 16th 
day of July, 1947, by which he was sentenced to serve five 
years in the State Penitentiary on the verdict of a jury :find-
ing him g-uilty of corruptly giving and offering to give an ex-
ecutive officer of the Commonwealth a gift and gratuity, with 
intent to influence his net and decision on a matter pending 
before him in l1is official capacity, a statutory offense cre-
ated by an Act of the General Assembly, which is now Sec-
tion 4496 of the Code of Virginia. The executive officer re-
ferred to in the indictment was Detective Sergeant Nowitzky 
of the Norfolk Police Department, who is also officially the 
Coroner's Investigator for that City. A transcript of the 
record of the trial below accompanies 'this petition. 
2 Supreme Court of .Appeals of Vfrginia 
2/j.) * BACKGHOUND OF THE CASE. 
In this case, the Trial Judge determined that the accused 
was guilty as n matter of law, and he would not grant him 
any instruction relating to the inducement which caused the 
accused to deliver $3,500.00 to Officer Nowitzky on tlie night 
of December 24th, 1946 (R, pp. 344, 346, 347, 348, 351), nor 
any instruction relating to whether such delivery was with 
a corrupt motive or a proper motive (H., p. 350), nor any in-
struction relating to the intent with which such delivery was 
made (H., p. 352). 
Although there was substantial testimony from the acccsed 
on which the jury questions were presented on these ele-
ments of this statutory offense, in verity the only issue sub-
mitted was the quantum of punishment, although the statute 
which creates the off cnse charged specifies that the action of 
the accused must have been done corruptly, and with intent 
to influence the act, opinion, decision or judgment of the ex-
ecutive officer on a matter which was, or might come, before 
him in his official capacity for decision. 
Since some of the principal errors assigned relate to 
whether there was evidence upon which to submit these issues 
to the jury, we feel justified in stating some of the facts in 
the light most favorable to the accused, the verdict not hav-
ing· determined such facts against him because they were not 
submitted for jury determination. 
THE FACTS. 
For nineteen years, Joseph Ossen lived with and supported 
a woma11 called Carrie Spady, although the parties were 
a,. not married. On •)the early morning of November 16th, 
1946, he awakened at the sound of a shot and found her 
lying on the livingroom floor of their apartment, a revolver 
owned by him near her right band. He called the police, who 
removed her to a ·public hospital but on arrival she was dead. 
On November 19th, 1946, a warrant was issued by the pro-
curement of Officer Nowitzky, charging Ossen with her mur-
der. On November 5th, 1946, he was accorded a preliminary 
hearing on this charge before the Police Justice for the City, 
where Officer N owitzky appeared as the sole witness for the 
prosecution (R.., p. 302). There was no testimony tending to 
show the commission of a crime, save the opinion of Officer 
Nowitzky testifying as a supposed expert, that if the pistol 
wound had been self-inflicted there would have been powder 
burns at the point of entry, and there were none such (R,_ 
Joseph o~seu v. Commonwealth of Yirginia 3 
p. 112). On this expression of opinion, the accused was held 
for grand jury consideration of the charge, which was ex-
pected to occur, and did occur, on Jmmary 6th, 1947. It is 
elementary that in n contact shot, that is to say a shot in 
which the revolver muzzle is held against the upper· part of 
the human head, no powder burns will appear at the point of 
entrance, and Ossen was shown a textbook to this effect by 
his attorneys several days after the preliminary hearing (R., 
p. 324).e 
"'Before the time for that grand jury consideration, 
4«- the circumstances which culminated in the delivery of 
the $3,500.00 to Officer Nowitzky. on the night of Decem-
ber 24th, 1946, occurred. One Frank ,vest was a principal 
actor in these circumstances. He lmd been a close personal 
friend of Officer Nowitzky for the preceding twenty-five years 
(R., pp. 102, 103, 114 and 186), for several preceding years 
had met Nowitzky nearly every morning for coffee at the 
Court Cafe near the Police Station (R., pp. 115 and 193}, and 
Nowitzky sometimes took "\Vest with him when going to make 
arrests (R., p. 115). At that time ·west was, and he still is, 
engaged in business ns a professional bondsman, an under-
taking which requires <1nalification before the public authori-
ties, and Officer Nowitzky had procured, or substantially as-
sisted in obtaining, his qualification (R., p. 186). Prior to 
engaging in business as a bondsman, West had owned and 
operated a carnival known as the "\Vest Shows for many years. 
On the question whether an entrapment had occurred within 
the legal definition of that term, it was of paramount im-
portance to ascertain who conceived the idea of the trans-
mittal of anv money between Ossen and Nowitzkv. Called 
as a witness· for th~ Commonwealth, West testifie°d that al-
though Ossen had been previously unknown to hini, yet early 
in December on a Norfolk street corner (witness first sairl 
Bank and Charlotte but changed to Bank and City Hall, R., 
p. 103} Ossen approached him with the proposal that "if you 
can ·get Leon Nowitzky to throw the case out that is ag-ainst 
•Note: Although necessarily not a part or the 1·eco1·d in this case, lt 
ls of interest that at Ossen's later trial on the murder charge both tho 
F. B. I. flrearn1s and balllstlcs expert called as a witness for the Common-
wealth, and the New York City firearms and balllstlcs expert called as a. 
witness for the defense, as experts, concurred on this subject, and even 
Officer Nowltzky admitted In testimony that his opinion originally ex-
pressed was in error. Thus, the sole foundation for the murde1· charge 
was dissipated, and In fact none ever existed. 
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nw before the grarnl jul'y, I will give him three grand" (R., 
p. 104). 
The clet'ense establishP<l hy two witnesses ( ,J. Cimmino and 
A. D. Minnto]o) that on the contrary, West sought to contact 
Osscn, ohtctiued his telephone number, cm:sed Cimmino to 
make nn cngag·ement for )Vest to meet him, and first met 
!i' 0:-::-:pn at Freeman mul 11:mk Strc,ets l:y the -~·appoint 
ment which was t1ms ananged (R., pp. 259, 262, 264). 
The accm,ecl testified that West first said to him that he 
"had dii-cussed his ense with Nowitzky before coming to sec 
him" (H., p. 307), that they were great friends nncl Nowitzky 
wus rnsponsiblc for ·west heing in the honcling business, and 
he thoug·11t he could do him some good in his case (R., JJ. 306). 
The nccused then said thnt if ,vest would get Nowitzky to· 
make further baBistics tests nnd on plastics (which is the 
.nearest known simulation of the human forelwacl), these wo1,Icl 
convince him that he was i II error in his expert opinion (R., 
pp. 306, 307). ,vest nskecl fo1: Ossen's telephone number 
and at this first meetin.u· they parted without any talk of 
money (R., p. 308). On the following day, Ossen was called 
hy West and told that Nowitzky had promisecl to make the 
test. Several days latPr, ho was again railed hy ·west and 
told that the tests had not been made. hut that °"Test was still 
"working with him" (H., p. 308). Then, West arranged a 
second meeting to "talk ahout the money part of it" (R., p. 
309). He asked Ossen "what he would b~ wilJing to give", 
and said tltat Nowitzky wnnted a great deal of money (R., p. 
309). He urged that Nowitzky could save the accrn,ed his law-
yer's fees, and the embnrrassment of going to court, and said 
that Nowitzky wanted $5,000.00 (R., p. 310). · 
On December 23rd, ·west called Ossen hy telephone and 
aAked him to come to ·west's home that evening (R., p. 312), 
and on Ossen 's arrival there he was told "tlrnt everything 
was all right, that he would tell me when to meet him and how 
to give the money. He told me then that l\lr. Nowitzky had 
decided that he didn't want a third party, that he wanted me 
to give him this moue~· personall~·. He ·said 'Instead of giv-
ir_1g him $5,000.00, you only give him $3,500.00 and give me 
$1,500.00 if your case is noll~ prossed, and when you give 
this money to l\fr. N owitzky, be sure and tell him-don't 
6... tell him that you hm·e promised me this $1,500.00'." West 
called Ossen by telephone on the morning of December 
24th, and made an engagement to meet him at the rear of 
the Pythiun Castle that evening, and they met there at- 9 :00 
o'clock. West took Ossen to N owitzky 's automobile parked · 
O!l the street at the rear of the building, directed him to get 
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'into tl1e front seat nnd stood beside the car and talked with 
l1im until Nowitzky cam-e out and entered the car. Nowitzky 
started the cm· and d1·ove slowly clown the street. He asked 
Ossen whetl1er he had "seen" "\Vest. Ossen replied that he 
ha<l mid asked wl1ether N owitzkv had made further ballistics 
iests. and was told that he had ·(R., p. 316). Ossen inquired 
whc>ther lie liad made such tests with plastics, sa~·ing that 
they would reveal thnt N owitzky was in error in his contention 
thnt a contact shot would leave powder hums at the point 
-0f entrance. Nowitzky replied that he lrnd not made such 
tests bd would do so (R., p. 316). Nowitzky asked whether 
Ossen had the money, nnd on receiving· an nffirmative reply 
said "give it to me" (R., p. 317). Nowitzky said "if I don't 
µ;et it (the case) nolle prossed, I am going to return this 
money to you, is that right?" On these points, the testimony 
of both Ossen and Nowitzky is in suhstantinl accord (R., pp. 
li8, 179). By the time the conversation had progressed to 
this point. Nowitzk:v hn<l stopped the automobile at a location 
which he had previously selected, and where he had in con-
<'enlment Captains Watson and Staylor of the Detective Bu-
reau, Detective Towe, Detective Jlmes, and Police Photogra-
pher Gillock. The setting· was nicely staged, for when Ossen 
lmnded over the money at Nowitzky's request, this officer held 
it UJ) and the other police officers in concealment stepped up 
to the side of the car, the pl1otographer takin~ a flashligl1t 
picture of Nowitzk~· and Ossen in the automobile with the 
money in Nowitzky's hand (R., p. 179). .· 
Of course, Ossen was arrested, and it was only then tl1at a 
so1~r note entered the proceedings. On the way to t11e 
7* police station, with •)Officer Nowitzky driving, Ossen in 
the front seat beside him, and Captains ·watson and 
Staylor with Detective Towe in the rear seat, Nowitzky said 
to Ossen, "Were you fool enough to think that I would have 
gone through with this thing!" To which Ossen replied, "It 
was your suggestion" (R., pp. 217, 228). This accusation 
called for a denial, under the doctrine which this Court desig-
nates'' Admissions b~· Silence'', but Officer Nowitzky evaded 
the denial by another question, whicl1 was "Have I seen you 
since the Police Court trial?" And Ossen replied tliat he bad 
not. This highly sig·nificant conversation was denied by Of-
ficer Nowitzk~· when te~tifying (R., pp. 203, 209), but w~s. 
affirmed by both Cnptam Watson {R., p. 228) and Captam 
Staylor (R., p. 247). Even more significant is the fact t~at 
Frank "\:Vest was not arrested, and later the same evenmg 
Officer Nowitzkv a~ain met him at the Pythian Castle (R., 
pp. 141, 1.58). ,Vest wns not even questioned by the autbori-
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ties concerning bis part in the affair until .January 3rd (R., p. 
229) when Detective Nowitzky, "West, Detective Jones, De-
tective Towe, ,Captain Watson, the A t:torney for the Com-
monwealth and his Assistant, gathered in Captain Watsou 's 
office at Police Headquarters (R., p. 230). At that time, 
West made a full statement "as to evcry=thing within his 
knowledge about this matter" (R., p. 231), which was taken 
down by a stenogrnpher, transcribed, and signed by l1im, but 
this statement was kept from .the accused and his counsel, 
and tliey were not. even permitted to introduce testimony as 
to its contents, even when it developed during the course or 
the trial that it contained vital statemc11ts of fact at direct 
variance with n11:1terinl testimony which West gave as a wit-
ness (R., pp .. 1:37, 233, 234 ). AltI101:gh the happenings from 
which the charge of murder arose occurred more than a month 
prior to these I1appe11ings, the Commonwealth refnsed to pro-
ceed on tiie murder charge until the C'linrg-c- arising from thcHe 
occurrences was first t rfod. · 
8 .. i. ASSIGNMENTS OF l•~HROR. 
In the multitude of t1 1-rors that occurred during the com·se, 
of this trial, the following are the most important, and for 
that renson are specifically here assigned: 
1. The Court erred in refrsing to nllow the jury to pass on 
the guilt or innoce11cc of the accused, and in itself determin-
ing his guilt. The Court erred in refusing defendant's ten-
dered instructions clesignated as D-a, D-X, ·D-6, D-4, D-10, 
D-11, D-12, D-B, D-C, D-D, D-XX. 
2. The Court erred i11 refusing the defendant inspection 
of a prior written statement made by the prosecution's wit-
ness ·west, and in refusing to allow proof of the contents of 
that statement for the purpose of contradicting him, it ap-
pearing that such prior written statement was inconsiste11t 
witl1 and a contradiction of the testimony of sucI1 witness on 
substantive as distinguished from collate1·al matters. 
3. The second count of the indictment should have been 
quashed on bis motion before the trial commenced. The Court 
should have struck the Commonwealth's evidence when it 
rested or at the conclusion of all of the evidence. The charge 
was not proven. · 
4. The accused was not afforded a trial in accordance with 
the law of the laud, nor an impartial trial. 
5. The Court erred in rulings on the admission and ex-
clusion of other material testimony; and in granting an in-
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struction for the Commonwealth and refusing· those tendered 
for the accused. 
96 (t6. The accusecl shoulcl liave been awarded a new trial 
on his motion because of the errors assig·ned as Numbers 
1 to 5 above, and for tl1e further reason that the verdict was 
contrary to the law and the evidence, and without credible 
evidence to support it, and was plainly wrong. 
ARGUMENT AND CITATION OF AUTHORITIES. 
Assignment of Error No. 1. 
(a) Was there eviclence npon which the question of entrap. 
ment should have been submitted to the jury7 
It will be observed from R., p. 344, that the Trial Court re-
fused to submit the question of entrapment for .inry consid-
eration. The question tlms presented is closely linked with 
the discussion which will follow under Assignment of Error 
No. 2, because the very paper which contained "all of the 
knowledge of West about the happening", to which the de-
fense was denied access, contained as we assert, definite state-
ments of fact tencling to show that the accused was entrapped 
within the legal meaning- of that term (R., p. 234), and the 
defendant was neither allowed to prove those statements by 
the writing nor by parol testimony from others present when 
they were made, as t9 what they were. The Court limited the 
scope of interrog-ation to wliether a statement was made, but 
would not permit testimony as to what the statement was 
(R., pp. 232, 233, 235). . 
It is plain from this record either (a) t~at the plan to offer 
money to Nowitzky for some purpose originated in the mind 
of the accused or West ns his accomplice, as the Common-
wealth contendecl1 or (h) that it orig-inated in th<' mind 
10-» of Nowitzky and West was Nowitzky's accomplice in 
. *inducing Ossen to mnke the offer so that this prosecu-
tion could be brought, ni; t1w defendant contended. There is 
no escape from the fact tlint \Vest ,vas either a felon under 
one view of the matter or an agent of the police t'JHler the 
other. It is apparent from the testimony _of ,vest that his 
statement is inherently incredible in many particular,;; when 
viewed in the light of his surrounding circumstances nt the 
time. He testified that he was approached by Ossen to make 
an offer of money to Nowitzky, that he did mnke the offer 
solely for the purpose of "helping'' Ossen who ~as _!lOt 
theretofore known to him, because he "felt sorry" fo1· him; 
8 ~upreme Court of Appeals of Yirginin 
t.hat he belie,·ed the offer would be accepted; tlmt he was 
''conned along" by :N'owitzky (R., p. 132), and that when 
he caused Ossen to come to the Pythian Castle on the night 
of December 24th, took him to Nowitzky's automobile, and 
left Osscn and N owitzky there together, he did not know that 
Ossen was going to be arrested (R., pp. 134, 138). That "I 
clidn 't have anv reason in the world to belie,•e that he was 
going to be ar;·estecl" (R., p. 134). He denied that subse-
ouentk ( on Januarv 3rd, when the written statement was 
1-irnde i>y him) he hacl told both Captain \Vatson and the Com-
monwealth's Attorney, Mr. Smith, that he knew Ossen was 
~oing to be arrested nt the time when he told Ossen to get in 
Nowitzky's car (R., p, 137). So palpable a falsehood was this 
that even the prosecdor could not stomach it, ancl the Com-
monwealth proved it fal~e by Captain Watson, a most un-
usual course (H., JJp. 221, 222). 
When we consider then the twenty-five year friendship be-
tween ,Y ~st and N owi tzky; the fact that N owitzky assisted 
him in the business of a professional bondsman; that. the par-
ties saw each other daily for coffee at the Court Cafe; tliat 
)Towitzky often took West with him when making arrests; tliat 
iu plnnnin~ for the anest of Ossen with his superiors, No-
witzky dicl 11ot mention any culpttble participation of 
11'' w·est in the scheme .:<(R., p. 214); that West took Ossen 
. to the Nowitzky Nll' and even instructed Jiim to get in 
the fro1it scat (R., p. :315), knowing- that he would be arrested; 
that the arrest followed, and flashlight pictures were taken 
within 50 yards of ,vest, yet he says he did not know of it 
until two hours later; that be was not arrested and he con-
ferred with Nowitzky later the same. night; that he was not 
even interrogated by the police. until January 3rd, and was 
not then arrested although his·own statement made him out a 
criminal; that no suggestion was thereafter made to remove 
his qualification as a professional bondsman; that since the 
l1appening, Nowitzky has continued to ·assist him as a bonds-
man (R., p. 187) ; that there was testimony from Cimmino 
and Minutolo that ·west sought out and contacted Ossen ini-
tially; that Ossen testified that ,vest first told him that he 
came to him from Nowitzky; that immediately after Ossen was 
arrested, he said to Nowitzky that this "was your sugges-
tion"; from all of these things, it is indeed difficult to see 
110w the Trial Court could hold that there was no evidence 
on which to submit the question of entrapment to the jury. 
Certainly, these circumstances, ·if believed, were sufficient to 
permit tl1e jury to infer that the scheme orig'inated with No-
witzky and ,vest, and was concocted for the deliberate pur-
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-pose of 1_11·osccr. ting this accused on a bribery charge. The 
·whole tlnng -was carefully staged, else why the unexplained 
delay of two weeks between the first e.onversafion and the 
final meeting· on Cl1dstmas Eve? 
'\Ve tl1ink the law has been plain1v laid down bv thi's Court 
"in Falden v. Connnonwealth, 167 Va. 549, where the Court 
adopted the doctrine of Sorrell v. United States, 287 U. S. 
4;~5, 77 L. Ed. 413, 86 A. L. R. 249, that it is against public 
policy to sustain a conviction for a violation of a Federal 
statute when it appears tlrnt the action of the accused was. 
induced by the officers of the Govemment. 
12° 1on is there said ( p. 556) : 
"If tliere be conflict in the evidence as to wliether the 
·criminal intent 01;iginatcd in the mind of the accused or was 
'inrh:ced or initiated by the officer, then the solution of the 
question should be submitted to the jur~'." 
In the later case of Guthrie v. Commonwealth, 171 Va. 461, 
"it is saicl at p. 466: 
"The general rule, deducible from tlie many authorities 
cited in the briefs, is that officers of the law are not per-
mitted to generate in the mind of a person, who is entirely 
·innocent of any cdminal purpose, the original intent to com-
1nit criminal acts wl1ich that person would i10t have permitted 
or contemplated, except for such inckcements, and that con-
victions based upon such conduct will not _be sustained.'' 
To the same effect is Paragraph 3 of the syllabus in H<U.ris 
,·. Commonwealth, 174 Va. 486. 
Because it would not :mbmit this issue to the jury, the 
Court refused the defendant's tendered instructions desig-
nated as D-6 and D-X (R;, p. 346), and those designated- as 
D-C and D-D (R-., pp. 350,351), 'each of which correctly stated 
the law applicable to a principal issue in the case. 
· The Commonwealth is in the novel, and unenviable, position 
of asking this Court to cause the accused to serve five years 
in the State Penitentiary for a crime, admitting that it with-
holds from scrutiny by the Court a writing which the accused 
believes will establish his innocence. It is difficult to recon-
dle this position with the canon that one of the duties of the 
proseculor is to make certain that a person accused of crime 
is not sentenced to imprisonment if there is any reasonable 
doubt as to his guilt. 
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Under this assignment of error, we have made the 
13<> broad point that saccased was not in fact accorded a tr;aI 
by jury. This is not only oecause tlie Court refused to· 
submit the qaestion of entrapment for jury decision, but for-
the further reason that it refused him even• instruction bear-
ing on any tiieory upon wI1ich I1e could be innocent. 
(b) Neces·sity for corrupt action by tbe accused. 
The accused testified that Iiis object was to cause Nowitzky 
to make recognized expert tests, the resdt of which would' 
demonstrate that the deduction which I1acl been drawn from 
the absence of powder burns at the point of entrance of the 
bullet was unsomid, and there was mncI1 testimony from ,vest 
and N owitzky as well as from the def cnclant, evidencing his 
solicitude on that score; yet even with that testimony and thc-
:;.;tatutory requirement tiiat wimt wns clone must Imve been 
corruptly done for tJie action to constitr.te a crime, the Comt 
would not submit this question to the jury and it refused th0> 
defendant's tendered instructions designated as D-4 (R., p. 
347) and D-B (R., p. 350), which lust instruction read us fol-
lows: 
"The Court instructs the jur:y tTrnt 1:nless you believe from 
the evidence, heyond a re1u;onable doubt, that the defendant 
gave Nowitzky the sum of $3,500.00 with the intent to influence 
his testimony bcf ore the grand jm·y corruptly, you shall find 
him not guilty. 11 
How can tllis action be sound in view of the lang1.:age of the 
statute itself 7 
Additionally, the Court refusecl an instruction tendered by 
the accused as D-L'C (R., p. 352), reading as follows: 
14" I)" The Court instructs the jury that if you believe 
from the evidence tliat the defendant paid the sum of 
$3,500.00 to Nowitzky with the intent in his mind that No-
witzky was to make additional ballistics tests and truthfully 
report his findings to the grand jury, with the understanding 
that if a true bill be found the money should be returned to 
the defendant, the defendant would not be guilty of bribery." 
Assignment of Error No. 2. 
,ve have already said a great deal with respect to the ac-
tion of Uie Trial Court in refusing to permit use of the writ-
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ten statement of the matters within his knowledge which had 
been made by Frank West on January 3rd, 1947, for the pur-
pose of contradicting his testimony given from the witness 
stand. It has been seen that this statement was most ma-
terial. 
The evidentiary principle involved is treated by "\:Vigmore 
in the Third Edition of his work on Evidence, under the cap-
tion, "Testimonial Impeachment, Topic. V, Self-Contradic-
tion ". At page 686 under Section 1017, it is there said: 
"(2) The process of using a Self-Contradiction to show 
error is·in one respect weaker, and in other respects stronger, 
than the preceding process of using Contradiction by other 
witnesses. (~ al) @ On the other hand, in tl1e present mode, the 
process of discrediting is in its chief aim incomparably 
stronger because it always shows that the witness has made 
some sort of a 111,istakc at some time, and this demonstrates a 
capacity to make errors. In other words, both of his state-
ments cannot be correct; one of the two must be incorrect; 
therefore, he shows a capacity to err. It is the repugnance 
of the two that is significant. e e e Thus, the process of dis-
crediting by Prior Self-Contradiction is on the whole the 
more effective." 
In the opinion of the Trial Court overruling the motion for 
a new trial (R., p. 16}, the Court says that "if the Court 
15«i erred in this respect, *lthe error was harmless. The· 
document if produced could have been used to discredit. 
\Vest, and for no other purpose". The Trial Court's theory 
here is that West occupied the position of a witness only, for 
which reason his prior statements would not be evidence to 
prove the facts to be as he then stated. "\Ve think that West 
occupied a position nearer to that of a party than to that of a 
mere witness, since he was unquestionably an accomplice of 
either Nowitzky or Ossen, depending on who originated the 
scheme for the trans£ er of money. In any event, \Vigmore 
states ihe doctrine more broadly than the Trial Cou·rt con-
ceived it at p. 687, Sect~on 1018, Par. (b): 
"(b) It does not follow, howe,·er, that Prior St>lf-Contra-
dictions, when admitted, are to be treated as hnving no af-
firmative testimonial n1lue, and that any such credit is to be 
strictly denied them in the mind of the tribunal. The only 
ground for doing so would be the Hearsay rnle. But the 
theory of the Hearsay rule is that an extrajudic•inl statement 
is rejected because it wets made out of court by au absent 
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person not subject to cross examination. Here, however1 by 
hypothesis the ,vitness is present and subject to cross ex-
tirnination. 'l'here is ample opportunity to test him as to 
the basis for his former statement. The whole purpose of 
the Hearsay rule has been nlr<.'acly satisfied. Hence, there 
is nothing to prevent the tribuual from giving such testi-
monial credit to the extrajuclicial statement as it may seem 
to deserve. Psychologically, of conrse, the one statement is 
as useful to consider as the otlwr; and everyday experience 
· outside of courtrooms is in ar.corcl " 
If ,rest had testified thnt this "as a planned entrapment, as 
we believe the contents of his written statement will show that 
it was, then the whok• purpose of f he sd1f'me would have 
failed. On the other haud, hy testifying that it ,vas not a 
planned entrapment he made himself out a felon., escaping 
punishment only b~· the immunity which the Commonwealth 
afforded him, but he could tnke thiH position with the fulJ con-
sciousness thnt hie part in the mattnr was fully justified in 
the minus of the authoritiC'l'l. Such conduct could only 
16'~ be justified in the minds 0 of the authorities because be 
had been induced by Nowitzky acting in concert with 
him. 
Assig11111r.11f (If Error No. B. 
The second count of th(' indictment did not charge an of-
fense, and the eviclenre clid not i-:upport the offense· charged 
in the first count of the indictment. 
Section 4496 of the Vindnin Cocle is~ of course, a J)enal 
statute. Bribery was an offense unknown to the common law, 
and the offense created b~r this statute relates exclusively to 
the giving or offering to give a grntnity to influence the act 
and decision or an executivf' officer in t11e performance of 
l1is duties in his official capacitr ns sueh executive officer, on 
n matter then and there pending hefore him. The~first count 
of the indictment charged such offense under the statute in 
p;eneral terms, but the second count of the indictment charged 
that the felonr <'harge of muwfor ng-ainst Joseph Ossen was 
pending before Leon N' owitzkv in his offir.ial capacity as an 
executive officer, to-wit, a poliC'e officer of the City of Nor-
folk, Virg'inia. The act allegedly i:iought to be influenced was 
Nowitzky's testimony before the grnnd jmy. Not only was 
this charged, but no more intP-ndment. cnn be drawn from the 
testimony than that such was the purpose of the delivery of 
$:l,500.00 to him. 'l,he Court was hound to take judicial no-
tice of the rourse of criminal procedure in Yirginia. In ap-
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pearing before the grand jury, Nowitzky was not called on to 
appear in his official rapacity, which is a definite requisite 
under the statute, but in so appenring lie appeared as any 
other witness to give knowledge of facts or expert testimony 
.as to which he had formed an opinion. In 8 Am. ,Jnr. 894, 
under the caption "Bribery";in Ser. 14, it is said that 
17e "un *offense committed in connection with an act en-
tirely outside the official fun~tion of the officer ,to whom 
the bribe is offered is not briberv.' ~ 
In 811.qarmm1 v. State, 173 Md: 52, 105 A. 324, it is said th.at 
tl1e offense of bribing an officer '' exists only ,vhen such officer 
is in the performanre of his official duties (and it would 
:scarcely be contended that an officer was acting in tlle per-
formance of any official duty in making an illegal arrest)". 
And in the opinion, it is further said: 
"The principle that a person can only be bribed to do or 
not to do something in the line of his official duty is so 
clem·lv of the verv essence of om briherv statute that fur-
ther citation of authorities is deemecl uniieressary. TaJJlor 
v. Slate, 4:Z Ga. App. 443, 156 S. E. 623. AJso, a statute which 
makes it n crime to offer to bribe an officer with intent to do 
or omit to clo any net in violation of his lawful duty applies 
only to acts within the official functions of the officer. U. S. v. 
Gibson, 47 F. 833.'' 
At 15 I~. R. A. (N. S.) 1173, it is said: 
'' An indictment which does not allege that the suhject mat-
ter of the bribe is one UJJOn wl1ich th~ offi<'er was required or 
·authorized to act in his official capnrity, is, of course, insuf-
ficient if the .<;latute co11fi11e,q the offemw of bribcr.lJ to instances 
i11 which the bribe is off ererl t<> influe11ce the ar.fion of officers 
in 1·especl to matters pe1ulina bP,f om tliem or which may 
thereafter be brought before them in llwir official capacities.,, 
A somewhat comparable situation wn~ presented in Collfris 
v. State, 25 Tex. SupJ). 202, where defendant was indicted for 
offerinA" a bribe to a District .Attorney to use his influence in 
nroeuring the dismissal of certain criminal prosecution pend-
ing in his county, under a statute rnnkinl! it an offense for any 
person to offer a bribe to an executive, legislative, or judicial 
offirer with inte11t to influence his net, opinion, or vote on any 
matter then pendin~ or whi<'h thereafter .mi~ht be brought 
hef ore him in his official capacity. The indictment was 
1s• held insufficient as it did J1ot appear 8 whether the matter 
pending in the court was one whicI1 the District Attorney 
/ 
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was required or authorized to act upon in his official capacity. 
In United Sfates v. Gibsoti, 47 F. 833, a revenue officer, 
whose duty it was to seP. that a tax was paid on spirits pro-
duced in certain distilleries, and who, for the purpose of af-
fixing revenue stamps, had the right to enter such distilleries~ 
was offered money to burn the distillery; but the court held 
such offer did not constitute bribery as the protection of the 
distillery was not an official duty of the officer~ which is an 
essential element in the crime of bribery. Also, therein 
'' t) ~ e but to bribe or induce such an officer to do an act not 
connected with his line of dnty impinges upon no United 
States law, and does not subject the offender to indictment 
and puui15hment in the Uuitecl States Courts". 
If money is gi\·en to a person who is callecl on to testify 
in a judicial proceeding, for the pnrpo"'<' of causing such per-
son to testify untruthfully, then the offense is not bribery but 
a completely different-offem;e, nnmcly suhornation of perjury. 
If money is given to such person for the purpose of causing 
him to testify truthfully, but to foc•ts which he would 110t 
otherwise disclose, there is no off eni-e committed at all. Be-
cause the person affected l111ppeus to be an executive officer,. 
the offense does 11ot become bribery, since the duty of testify-
ing, and testifying truthfully, is not one whicl1 is limited to. 
executive officers but applies to cvcryhody whether an of-
ficer or not. By wa)· of illustration, !et us assume that the 
pe1·son called on to give testimony was the Governor of the 
state, and therefore .• its highest executive officer; if he were 
~ffered money to testify uutruthfully. the offerer would not 
be guilty of bribery for the plain reason that the function 
of testifying is not an official function of tlle office of Gov-
emor. Neither is the function of testifying an *o-fficiul 
19" function of the executive office of police officer. 
Assignment of Error No. 4. 
The accused was not afforded a trial in m.'cordance with 
law, nor an impartial trial. 
After arraignment and before the taking of testimony, the 
Trial Court drastically cnrtnilecl the scope of tne interroga-
tion of prospective jurors, which interrogation was for th~ 
purpose of determining their qunlificntions. ,vith the first 
prospective juror who was examined, clef ense counsel was re-
fused permission to interrogate him on whether he l1ad formed 
an impression of any fact which might be essential in the, 
deterrr.ination of the guilt or innocC'nee of the arensed, and 
limited the inquiry to wl1ether the juror had formed an opin-
ion (R., p. 43), and adhered to this ruling on the examination 
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of all other jurors (R., p. 49). The Trial Court refused to 
permit interrogation· as to conversations which prospective 
jurors might have lmd with Dete<"tive Nowitzky, limiting the 
question to conversations about this particular case (R., p. 
45). Since the photographs taken by the police were given 
to the press and published in the mornin~ paper of December 
26th, 1946, with a front page arti<"le, it oecame necessary to 
determine whether this article had lil'on rend by the prospec-
tive jurors., and if read whether it liad c:ansed them to be-
lieve that a crime had been committed. The Court refused to 
permit that question (R., p. 57). The reported Virginia cases 
bearing on the permissible limits of interrogation of jurors 
to determine whether they are qualified are few in number, 
presumably because wide latitude has generally been per-
mittd in such examinations, yet this Court has spoken in favor 
of a wide latitude of examination in Dellastafious v. Boyce, 
152 Va. 368, at pp. 393 and 394. And in Heath v. Com-
20• monwealth, 1 Rob. 735, 0 a conviction for first degree 
murder and senten<'e of death was set aside and a new 
trial awarded for the i;ole reason that the examination of 
prospective jurors was circumscribed to the same extent as 
was done here. At p.· 737, this is said: 
"Upon the trial of the cause, Riclmrd :Malone was called a»s 
a juror from among the bystanders and being sworn to a~-
swer questions touching his competenc~, as a juror, deposed 
that he has formed no opinion or comr to any conclusion upon 
the case of the prisoner; what he has heard was rnmor, and 
lie does not know that he has heard all the circumstances. 
·whereupon, the counsel for the prisoner being about to inter-
rogate the juror further, for tl1e pnrpose of showing further 
the state of his informal ion and opinion of the case, and liav-
ing asked the juror whether he had not conven;ecl much about 
the case., the Court arrested l1im and decided, tl:at after the 
answer above stated b~· tlie juror: no further question !'hou]d 
be put to him by the coun~el for the prisoner, an<l tlmt the 
juror was a competent juror . 
• 
"The Court deems it unnecessary to cxJwei,;s tl1e result.s of 
its deliberations upon all of tl1e numl'rous points sm,p.·ested 
as errors in this record, the majo1·it~, of the court being well 
satisfied that upon one of those errorfl, without <ler•idingo upon 
the others, a new trial must be awarded. The total interdic-
tion upon the part of the Circuit f:onrt, after the answer 
which had been given hy the juror Richard l\fnlonl', touching 
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his competency, of all further question to be put by the pris-
oner's counsel to the said juror, and the preemptory decision, 
excluding all further inquiry, that the juror was competent, 
a1·e deemed by a majority of this Court to be clearly errone-
ous.'' 
At the trial of this cause, the Court was at all times zealous 
to prevent the giving of auy testimony which might' tend to 
shown entrapment, and in the early stng·es of direct examina-
tion of Frnnk West when ,vest commenced to cfotail his initial 
conversation with Nowit.zky stopped the wihwss by sustaining 
an objection which had not even bN'll made (R., p. 105). 
21;; :\Vhen Officer Nowitzky was firRt being 0 cross-examined 
· on what he said to the accused and what the accused 
said to him immecliat_ely after his arrest, bearing on the im-
portant subject of who originate,1 the i;;cheme, the Court sus-
tained an objection without waiting for a statement of the 
grounds of the objection by tlle Commonwealth or any obser-
vation from defense coum;el (R., p Hl5), aud so patently 
erroneous was this ruling- that the Commonwealth was com-
pelled to withdraw the objection of its own motion, in order 
to prevent error. See R., p. 204, where this is i;aid: 
''Mr. Smith: I feel, in view of coum;el 's insiAtence, that 
the exclusion of this would be prejudicial, and while I think 
the objection is well-tnken to statements of this nature after 
the arrest, they have not been brought in by the Common-
wealth, which, insofar as the acrused is concerned., wonlcl con-
stitute a self-serving declaration, and in view of the testi-
mony of the witness and, as I said, in view of counsel's in-
sistence that it would be prejudicial to exclude it, I am with-
drawing the ob,iection. 
"The Conrt: The C'ourt has no douht that it is not ad-
missible. If yon wish to withdraw your objection, I will allow 
it in. 
''?lfr. Ash bum: Your Honor rnles it is admissible now¥ 
"The Court: No, but if l\Ir. Smith withdraws llis objec-
tion. I will allow it in. Tliere isn od oubt in mv mind that 
it is not admissible. • 
"Mr. Ashburn: It is admissihle for the purpose of this 
case, we contend. 
"The Court: If he withdraws the objection, I will let it 
in. 
"Mr. Ashburn: "'\Vt> want an additional exception, tlmt the 
ruling of the Court has deprived us of tlle opportunity of 
showing to the jury the uncertainty of thii:1 witness on the 
~uhject under interrogation and tl1e impressions of the jury 
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as to his definiteness and certaintv from what he said. 
:228 0 "The Cow·t: Do vou still wish to withdraw the ob-
jection 1 -
" ~h._ Smith : Yes, sir." 
This frnme of mind i~ furtlter evidenced bv tlie attitude of 
the Court in admitting certain photographs taken by the 
prosecution which will be referred to under Assignment of 
Error No . .5, ru1d by its action .in limiting and curtailing the 
-established doctrine that the Court :shou]d charge the jury 
on the dang.er of accepting .accomplice testimony at its face 
value, and in the -Court's action with respect to other instruc-
tions whicl1 will be referred to under Assignment of Error 
No. 5. 
A ssig11111enf of Error No. 5. 
The admissibility of photographs-erroneous ruling -on 
·other instructions. 
The Commonwealth introduced evidence whicl1 is set out 
in the Record at pp. 238 to 245, inclusive, for the purpose of 
'identifying and detailing the scenes shown in certain photo-
graphs introduced in evidence over the objection of the ac-
cused (R., p. 240), to which exception was duly tnken. These 
photograpl1s did not tend to prove nnythh1g whirl1 was in is-
sue in the cause but simply to lend an air of drnma to the pro-
·reeclings showing- the $3,500.00 delivered hy Ossen to Officer 
Nowitzky spread out npon a fable and photographed, No-
witzky and Ossen in the automobile with the money in No-
witzky 's hand, and other simi1ar views. This Conrt has re-
-cently had occasion to comment upon the admissibility of pho-
tographs in criminal cases, in Martin v. Gommonwe.aUh, 
·23* 184 Vn. 1009 at 1022. We *understand that it approves 
the introduction of photographg when, but only wben, 
the condition of the objects shown therein is relevant and 
material to the issue. It is quite obvious tliat such was not 
the purpose for which these photographs were introduced .. 
In an effort to obtain a conviction based upon a matter not 
f ouncled in tl1e evidence, the Commonwealt11 offered and the 
Court granted instrm~tion No. C-4 (R .• p. 340), in which the 
presumption of innocence was limited by the statement tbat 
a doubt engendered by ~rmpathy or by a dislike to accept the 
responsibility of convicting the defendant is not a reasonable 
doubt. Specific exception was taken to this instruction since 
there was no evidence to support a doubt enQ'endered hy sym-
pathv or bv a dislike to accept the responsibility of convicting 
the defendant, and hecanse tbe jury had evidence« no such 
disposition, and it is not pr_oper to grant an instruction which 
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will furnish a foundation on which the Commonwealth may 
argue that the jury would convict unless actuated by sym-
pathy. 
Tl1e defendant tendered his instruction D-10 (R., p. 348} 
in the following words: 
"The Court instructs the jury that under his testimony 
given in this case the witnesg Frank ·west was an accomplice 
of the defendant Joe Ossen in llie cfl1mnissiou of, or the at-
tempt to commit, the offense charged in the indictment and,. 
because of that fact, it is the duty of the jury to receive the 
testimony of .the said Frank ·,vest with great care and cau-
tion; and the- Court warns the jnry agairn;;t the danger of 
convicting the accused on tlw uncorroborated testimony of 
the accomplice 'Nest~'' 
This instruction was refused and the doctrine there statecl 
limited to the following granted in snh.stitntion therefor and 
designated as defendant's instrurtion D (R., p. 344): 
24° 0 "Thc Court instructs the jnry that tho uncorrobo-
rated testimony of an accomplice must be received by 
you with greut caution." · 
The substitute was by no means ag Etrong as the direction 
to which the accused ,,·as entitled, it did not even tell the jnry 
who was referred to by the term "accomplice". The instruc-
tion as tendered has been many times approved by this Court 
and expressly so in Gnthrie. v. Commonwealth, 171 Va. 461, 
where Par. 1 of the syllabus reads as follows: 
""While the jury_, as triers of fact, may, if they see proper 
to do so, convict upon the uncorroborated testimony of nu . 
accomplice alone, nevertheless, the evidence of an accomplice 
must be received and acted upon by the jury with great cau-
tion, and it is the duty of the court to warn the jury against 
the danger of convicting upon accomplices' unrorroboratecl 
testimony.'' 
,ve feel that it was error not to give the instrurtion as 
tendered. · 
The accused tendered and the Court refused instn1ction 
D-11 (R., p. 349). This read: 
"The Court instructs the jury that if they believe from the 
evidence that any witness in this case, testifying as to any 
material fact therein, lrns intentionally told an· untruth in 
any material part of the testimony given hy him, th,m the 
jury are at liberty to disregard the entire testimony of that 
witness, if for that reason they believe the same to be un-
true." 
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The Commonwealth relied npon the testimony of Frank 
West for a conviction and had itself proven that be had told 
an untruth as to his knowledge that Ossen would be arrested 
when he placed l1im in Nowitzky's car for the trap to be 
sprung. Under these circumstances, the accused was en- · 
titled to the benefit of this instruction. 
The accused tendered as his ins1.ruction D-12 the following 
(R., p. 349): 
258 ;i"The Court instructs the jury that the accused is en-
titled to the considered judgment of every member of 
the jury as to his guilt or innocence, and no verdict of guilty 
should be returned against him exrcpt upon the unanimous 
conclusion of the jury that his guilt bas been proven beyond 
all reasonable doubt.'' 
The instruction was refused. If it docs not state the law, 
then what is the purpose of having tweh•e jurors i 
Assi,qnmeut of Error No. 6. 
The accused should hnve been awarded a new trial. 
,ve feel that in the discussion of Assignments of Error 
Nos. 1 to 5., inclusive, this assignment has been fully covered 
so that any further statement would involve unneC'essary 
repetition. The assignments of error overlap to some extent, 
and for convenience in handling we have discussed some of 
the instructions the refusal of whi<!h w11s expressly assigned 
as error in the first nssignmcmt, under Assignment No. 5. 
This was because these instructions were directed to sub-
jects differing from the suhjects to which the instructions 
discussed under Assignment of Error No. 1 were directed. 
CONCLUSION. 
In this causl~, the accused faces a sentence of five ~·ears 
imprisonment based upon the contention that he• illmmlly 
sought to avoid just punishment for an offense which it has 
since been judicially determined wns ncv~r committed. The 
charge that such offense had hem~ committed was w11olly with-
out any foundation, and was hnsed solel:v on the ill-founded 
suspicion of an uninformed police officC'r. "\Y c hnYe at-
268 tempted to clemonstrnte that his econviction wa" not 
obtained at a trial conducted acC'ording to established 
legal standards nor one which wns free fi·om prejudicial 
errors. 
This petition and the accompanying transcript of the rec-
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ord and exhibits will be presented to Justice Eggleston of tl1e 
Supreme Court of Appeals of Virginia on October 15th, 1947, 
at tb'e office of said Justice in the. Mnnicipal Building of the 
City of Norfolk, Virginia, if he shall he in that City on said 
· day, but if (as is expected) he should on that day be in at-
tendance on the Supreme Court of A.ppeals at its session in 
the City of Richmond, then the said pl~tition and transcript 
will be on that day transmitted by mail to the Clerk of said 
Court for delivery 'to him. A copy hereof bas been delivered , 
to the Attorney for the Commonwealth for the City of Nor-
folk on October 15, 1947. 
An opportunity for oral argument in support of the appli-
cation for a writ of error is requested. It is prayed that the 
Court will award a writ of error and a supersedeas to the 
judgment complained of, and that it will review said judg-
ment and on final hearing reverse the same. If a writ of 
error is awa.rded, the petitioner will adopt this petition as 
his opening brief. 
Respectfully submitted, . 
JUSEPH OSSEN, By ,v. R. ASHBURN, 
BROUDY & BROUDY, 
His Attorneys. 
27"" "'We, J. Louis Broudy, an attorney practicing in the 
Supreme Court of Appeals of Virginia, whose address 
is Bank of Commerce Buildin:r, Norfolk. Virginia, and Yv. R. 
Ashburn, an attorney practicing- in the Supreme Court of 
Appeals of Virginia, wl1ose address is Citizens Bank Build-
ing, Norfolk, Virginia, do certify that we have read the fore-
going petition for a writ of error and the transcript of record 
accompanying- the same, and in our opinion the judgme.nt 
complained of in said petition ought to he reviewed bv the 
Supreme Court of Appeals of Virginia. • 
Received October 16, 1947. 
.T. LOUIS BROUDY, 
W.R. ~<\.SHBURN. 
M. B. WATTS, Clerk. 
Nov. 18, 1947. Writ of error and supersedeas awarded bv 
the court. No bond require.d. · 
:M. B. W. 
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RECORD 
VIRGINIA: 
Pleas before the Corporation Court of the City of Nor-
folk, Part Two, on the 16th day of ·July, 1947 . 
. Be'it remembered, tlmt heretofore~ to-wit: In the Corpo-
ration Court of the City of Norfolk, Part Two, on the 6tb day 
of January, 1947, .cnme C. E. ·wright, who was selected by 
the Court as Foreman, Joseph H. Baker, 1.V. L. Berkley, Jr., 
)I. Daily ,valsh and .John ,v. New, who were sworn a Special 
Grand Jury of Inquest., in and for the body of the City of 
Norfolk, and having received their charge, retired to their 
<ihamber, and after some time returned into Court, and 
among other things presented an indictment against Joseph 
Ossen, for Give and offer to an exeentive officer a gift and 
gratuity with intent to influence hjs act and de<'ision on a 
matter pending before him in his official capacity (violation 
of Section 4.496 of the Code of Virginia). A true bill, in the 
following words and figures, ";hich were subsequently 
amended prior to the arraignment of the s~id defendant: 
Commonwealth of Virginin, 
City of Norfolk, to-wit: 
In tl1e Corporation Court of the City of Norfolk,-Part Two. 
The Grand Jurors of the Commonwealth of Virginia in· and 
for the body of the City of Norfolk, and now attending the 
said Court at its Januarv term, 1947, upon their oatlis present 
that Joseph Ossen, to-wit on the 24th day of December, 1946, 
in the said City of Norfolk, feloniously did corruptly give and 
offer to Leon N owitzky. an executive officer, to-wit, a police 
officer of the City of Norfolk, Virginia, a gift and 
page 2 ~ gratuity, to-wit, $3,500.00 of United States Cur-
rency, of the value of, to-wit, $31500.00 with intent 
to influence tl1e act and decision of the said Leon Nowitzkv as 
such executive officer, to-wit a poliC'e officer of the City of 
Norfolk, Vir~inia, in the performance of his duties in his 
officfal capacity as such executive officer, to-wit a police of-
ficer of the Citv of Norfolk, Virginia, on a matter then and 
there pending before him, the said Leon Nowitzky in his of-
ficial canacit:v as said executive officer, to-wit a police officer 
of the Cih• of Norfolk: tlie said Joseph Ossen then and there 
well knowing the said Leon Nowitzky to be an exe~utive of-
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ficer, to-wit a police officer of the City of Norfolk, as afore-
said, at the time and place aforesaid, against the peace and 
dignity of the Commonwealth of Virginia. 
SECOND COUNT: And the Grllnd Jurors aforesaid, upon 
their oaths aforesaid, do fnrther prei;;ent that on to·-wit, the 
16th day of November., 1946, one Cnrrie Hawkins Spady died 
in the said City of Norfolk as the result of a bullet wound in 
the head of .the said Carrie Hawkins Spady; that on to-wit, 
the 19th day of November, 1946, a criminal warrant was is-
sued by E. L. Sawyer, a Justice of the Peace for the said 
City of Norfolk, upon tlie information on oath of Leon No-
witzky, a police officer of the said City of Norfolk, charging 
that on, to-wit, the 16th day of November, 1946, in said City 
of Norfolk, Joseph Ossen did unlawfully and feloniously 
shoot, wound, kill mid murder the said Carrie Hawkins Spady, 
to-wit, Carrie Spady, said charge constituting a felony un-
der the laws of the Commonwealth of Virginia; that on to-
wit, said 19th day of November, 1946, said Joseph Osscn ·was 
arrested by said Leon Nowitzky, a police officer of 
page 3 ~ the said City of Norfolk, upon said warrant charg-
ing said felony, as aforPsaid, to-wit, murder; that 
on, to-wit the 5th day of Deeember, 1946., a preliminary hear-
ing was held upon said charge before the Police ,Justice of 
the said City of Norfolk, and said .Joseph Ossen, was orderccl 
sent on to the Corporation Court of the said City of Norfolk, 
to answer any indictment found against said .Joseph Ossen 
in said Court; that after said hearing in Police Court, as 
aforesaid, and while said felony charge against snid .Jos<'ph 
Osseu was pending, as. aforesaid, and before said charge had 
been presented to and considered by a Grand Jury, said 
Joseph Ossen, to-wit, on the 24th day of December, 1946, in 
the said City of Norfolk, feloniously did corruptly give and 
offer to said Leon Nowitzky, an executive officer, to-wit, a 
police officer of tlle City of Norfolk, Virginia, a gift and 
gratuity, to-wit, $3,500.00 of United States currency of the 
value of, to-wit, $3,500.00, with intent to influence the act 
and decision of said Leon Nowitzky ns such exeC'utive officer, 
to-wit, a police officer of the said City of Norfolk., in the per-
formance of his duties in his official capacity ns such execu-
tive officer, to-wit, a police officer of the, Cit~T of Norfolk, Vir-
ginia, on said felony cliarge, to-wit, murder, tben pendin~ 
against the said Joseph Ossen, said felony charge against 
said Joseph Ossen being a matter then and there pending be-
fore the said Leon Nowitzky in llis offidal capacity as said 
executive officer, to-wit, a police office-r of the City of Norfolk, 
Virginia, the said Joseph Ossen·then and there well knowing 
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that said Leon Nowitzky was an executive <>fficer, to-wit, a 
.police officer of the said City of Norfolk, at the 
page 4 ~ time and place aforesaid, against the peace and 
dignity of the Commonwealth of Virginia. 
RETURN. 
Commonwealth of Virginia 
v. 
Joseph Ossen 
INDICTMENT FOR: Give and offer to an executive of-
ficer a gift and gratuity·with intent to influ~nce his act and 
decision on a matter pending before him in his official ca-
pacity (violation of Section 4496 of the Code of Virginia) 
A True Bill. 
C. E ... WRIGHT 
Foreman 
And heretofore, in said Conrt, on the 28th day of January, 
1947. 
Joseph Ossen, who stands indieted for Give and offer to 
an executive officer a gift and gratuity with intent to influ-
ence his act and decision on a matter pending before liim in 
his official capacity (violation of Section 4496 of the Code of 
Virginia), this day appeared in Court pursuant to the terms 
of his recognizance, and came as well the Attorney for the 
Commonwealt.h, nncl the Attorney for the defendant, and 
thereupon the said defendant, by eonnsel, moved the Court 
to quash the second count of the afore:a;aid indictment, which 
motion, having been fully heard by the Court, is overruled, 
and to which action of the Court in o-,erru1ing said motion 
the said defendant, b~· eonnsel, duJy excepted, and thereupon 
the said defendant, by counsel, moved the Conrt to 
page 5 ~ require tbe Attorncv for the Commonwealth to file 
herein a. bill of pnrticulars as to tl1e first. and second 
counts of the aforesaid indictment, whfol1 motion, havinq: been 
fully heard, is sustained, and the snid hill of particulnrs iR 
accordingly filed, ancl thereupon thP, said clefenclnnt, by eoun-
sel., a~ain moved the Court to qum;h the seconif c>ount and-also 
the first count of the n.f orcsnid indictment, wllirh motion, hav-
ing been fully heard by the Court, is oYerruled, and to which 
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· action of the Court in overruling said motion the said de-
fendant, by counsel, duly excepted, and being arraigned the 
said def endaut plead not guilty to the said indictment, and 
thereupon came twenty lawful men, free from exceptions, 
having· been obtained from the Venire Facias, duly directed 
and issued in accordance with the statnte in such cases made 
and provided, and summoned by. the Sergeant of the City of 
Norfolk, from which panel the Commonwealth and the de-
fendant each alternately struck four, lenving the following 
jury, to-wit: W. H. Carpenter, Herman E. Sutton, Irving 
Stubbs, ,v. ·w. Todd, ,v. Burr Sutherlr:nd, ,v. 0. Scott, ,v. L. 
Overton, C. Q. Nugent, ,Jr., :Merle Newton~ ,Tr., J. Parker New, 
L. C. Horton and Frank :M. Heath, who ,vere sworn the truth 
of and upon the premise.; to speak, and l1nving heard a part 
of the evidence, thereupon tlie said defendant, by counsel,, 
moved the Court to strike the evidence introduced on behalf 
of .the Commonwealth, which motion~ having been fully heard 
by the Court, is overruled, and to which action of the Court 
in overruling said motion the i;:aid defendant, bv counsel, 
. duly excepted, and having heard further E>viden<'e at 10 :10 
o'clock P. M., the aforesaid jury were adjourned until to-
morrow morning- at 10 :00 o 'clo<'k A. M., and the defendant 
was permitfed to depart, to return pur1mant to the 
page 6 ~ a~journrnent ordered and the terms of his recog-
mzance. 
And heretofore, in said Conrt, on the 29th day of January~ 
1947. 
Joseph Ossen, who stands indicted for Give and offer to 
an executive officer a gift and gratuity with intent to influ-
ence his act and decision on a matt<'r pending before him in 
·his official capacity (violation of.Section 4496 of tlle Code of 
Virginia), this day again appeared in Court pursuant to the 
adjournment ordered on the 28th day of January, 1947, and 
the terms of his recognizance, and p1:rsunnt to the said ad-
journment again came the jury heretofore sworn, and having 
beard all of the evidence, thereupon the said defendant, bv 
counsel, moved the Court to strikP. the evidence introduced on 
behalf of the Commonwealt11, wl1ich motion, having been fully 
heard by the Court, is overruled. and to whicl1 action of the 
Court in overruling said motion t11e said clef endant, by coun-
sel, duly excepted, and having fully heard the evidence and 
argument of counsel the aforesaid jury returned a verdict 
in the following words: "We the jur:v find the Defendent 
Jos. Ossen Guiltv as charged in the indictment and fix his 
punishment at five (5) years confinement in t11e penitentiary". 
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Thereupon the said defendant, by counsel, moved the Court 
to set aside the verdict of the jury, and grant him a new trial, 
·on the ground that the said verdict is contrary to the law 
a.nd the evidence, and the further hearing of which motion 
is continued. 
And the tlefendant wns permitted to -depart, to return pur-
suant to the terms of his recognizance. 
page 7 } And heretofore, in said Court, on the 14th day 
of June,.1947. 
Joseph Ossen, who stands indicted for give and offer to 
an executive officer a gift and gratuity with intent to influ-
ence his act and decision on a matter pending before him in 
his official capacity (violation of Section 4496 of the Code 
of Virginia), this day again appeared in Court pursuant to 
the terms of liis recogni,mnrc, nnd came as well the Attorney 
for the Commonweahl1, and the Attorney for the defendant, 
and the motion for a new trinl, heretofore made on the 29th 
day of January, 1947, was fully heard hy the Court, and the 
matter is taken under advisement. And the defendant was 
permitted to leave pursuant to the terms of his recognizance. 
And now, in -said Court, on the 16th day of July, 1947. 
Josepl1 Ossen, who stands indicted for give and offer to 
.:an executive officer a gift and gratuity with intent to influ-
ence his act and decision on a matter pending before him in 
his official capacity (violation of Section 4496 of the Code 
of Virginia), this day again appeared in Court pursuant to 
the terms of his recoguiza~ce, and came as well the Attorney 
for tl1e Commonwealth, and the Attorney for the defendant, 
and the motion for a new trial, l1eretof ore made on the 29th 
day of January, 1947, nnd heard nnd taken under advise-
ment on the 14th day of June, 1947, now having been fully 
considered by the Court, is overruled for reasons stated in 
writing, and filed with the papers of this case and hereby 
made by reference a part of this order, to which action of 
the Court in overruling said .motion, the said defendant, by 
counsel, duly excepted. Whereupon it being de-
page 8 ~ manded of the said Joseph Ossen, if anything for 
himself he had or knew to say why the Court should 
not here and now proceed to pronounce judgment against him 
according to law, and not11ing being offered or alleged in de-
lay of judgment, it is therefore considered by the Court that 
the said Joseph Ossen be confined in the Penitentiary of this 
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Commonwealth for the term of Five 1\mrs, subject to a credit 
of two days spent in jail awaiting trial. Thereupon the said de-
fendant, by counsel, moved the Court for time in which to 
apply for a writ of error to the foregoing judgment, which 
motion, having been fully heard, is sustained, and the execu-
tion of the foregoing sentence is hereby postponed for the 
period of ninety days, or until the Supreme Court of Appeals 
of Virginia shall deny said writ of error, if prior thereto. 
And the defendant was permitted to leave pursuant to the 
terms of his. recognizance. 
The following is the opinion of the Court referred to in 
the foregoing order: · 
page 9 } Virginia: 
In the Corporation Court of the City of Norfolk, Part Two. 
Commonwealth of Virginia 
v. 
Joseph Ossen. 
OPINION OF THE COURT. 
Joseph Ossen was tried in this court on a charge of bribery. 
He was found guilty and his punishment fixed at five years 
confinement in the penitentiary. He is now before the court 
on his motion to set aside tl1e verdict and grant a new trial. 
The facts stated briefly are as follows: 
Under date of November 19, 19461 a warrant was issued 
charging Ossen with the murder of Carrie Spady. Officer 
Nowitzky, of the Norfolk Police Department, was the com-
plaining witness. Preliminary hearing on said wanant re-
sulted in Ossen being held for the January, 1947, grand jury 
of the Corporation Court. Subsequent to said preliminary 
hearing but prior to the convening of the grand jury Ossen 
met with Officer Nowitzky and gave him $3,500.00 under an 
agreement whereby Nowitzky was to attempt to persuade the 
grand jury to retl!rn the indictment. charging Ossen wi!h 
murder as untrue. If successful No,.,,·1tzky was to retain said 
money, otherwise he was to return it. Arrangement bad been 
made for other police officers to witness this transfer of 
money from a place of hiding. Immediately fol-
page 10 ~ lowing the delivery of tho money Ossen was ar-
rested on the charge of bribery. These facts were 
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not denied by Ossen but to the contrary were admitted by 
him when testifying on his own behalf (R., pp. 240-242). 
Ossen contends that the court erred (1) in holding that the 
acts admittedly committed by him constitute bribery as de-
fined by Section 4496 Code of Virginia, (2) in refusing to sub-
mit the issue of entrapment to the jury, and (3) in refusing 
fo order the attorney for the Commonwealth to produce a 
written statement taken by him from the Commonwealth's 
witness ,vest. ,v e will discuss these points in the order men-
tioned. 
(1) 
Ossen was indicted pursuant to Section 4496 Code of Vir-
ginia wherein it is declared unlawful for anyone to corruptly 
give or offer to an executive officer any gift or gratuity with 
intent to influence his act, opinion, decision or judgment on 
any matter, question, course or proceeding "which is or may 
be then pending, or may by law come or be brought before. 
him in his official capacity". A policeman is an executive of-
ficer within the meaning of this section, Hayn.es v. Common-
wealth, 104 Va. 854. To constitute this offense it is imma-
terial whether the official action thereby sought to be influ-
enced was officially right or wrong, Weil v. Black ('\Y. Va.), 
86 S. E. 666, 11 C. J. S. 851, and cases there cited. 
In the case of Ford v. C01nmonwealth, 177 Va. 889, the de-
fendant was convicted of violating Section 4496 of 
page 11 ~ the Code in that she bad offered a duly qualified 
constable a sum of money if he would thereafter 
refrain from enforcing the liquor laws of the State. In that 
case our Supreme Court defined bribery as, p. 893 : 
"Bribery may be defined generally as a voluntary giving 
or offering to, or the acceptance by, any public officer or of-
ficial, of any sum of money, present or thing of value, to in-
fluence such officer or official in the performance of any of-
ficial duty required of him, or to incline him to act contrary 
to known rules of honesty and integrity. Briber)' is an of-
fense against public justice, the gist of the crime being the 
wrong done to the people by corruption in the public service .. " 
Section 2991 Code of Virginia covers the powers and du-
ties of city policemen. It provides among other things that 
it shall be the duty of each such policeman to "use bis best 
endeavors to prevent the commission '"' ,i, o:. ·of offenses against 
the law of the said Commonwealth", and "to detect and ar-
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rest offenders against the same; to preserve the good order 
of said city or town, and to secure the inhabitants thereof 
from violence, and the property therein from injury". 
Officer Nowitzky was in charge of the Homicide Division 
of the Norfolk Police Department, nnd he was also assigned 
to the office of the City Coroner to investigate violent deaths. 
Pursuant to these duties be investigated the circumstances 
of the cleath of Carrie Spady and following said investigation 
swore out a warrant charg'ing Ossen with her mur-
page 12 } cler. The defendant maintains that Officer No-
witzky w01~ld not appear be:t'ore the grand jury to 
testify concerning the alleged murder of Carrie Spady in his 
official capacity as a police officer but in his private capacity 
as a citizen, that in performing this service be differed in no 
way from any layman summoned before the grand jury to 
' testifv to facts within his knowledge. When we consider the 
duties of a policeman as set forth in Section 2991 of the Code 
and the specific duties assigned to Officer N owitzky we can 
see no basis for this contention. How could a policeman pre-
serve the good order of his city or secm·e the inliabitants from 
violence and their property from injury if he failed to follow 
up an arrest and investigation made by him in his official 
capacity by his appearance and truthful testimony before the 
grand jury? Certainly the acceptance of a gratuity by a 
police officer, who is to appear before n grand jury, from 
the per·son charged with the criminal offense would tend "to 
induce him to act contrary to known rules of honesty and in-
tegrity". In our opinion there is no need of further consid-
ering this contention of defendant. 
(2) 
The arrangements leading to the giving of the bribe were 
admittedly made between Ossen and ·west, a friend of Offi-
cer Nowitzk)', ,vest testified that he wns approached by Ossen 
who suggested his willingness to pay Nowitzky if he would 
perform tl1e desired service. Ossen fostified that he was ap-
proached by ,vest who sugg1}sted that Ossen tender 
page 13 ~ the bribe to Nowitzky nnd likewie reward him, 
West, for his services. It if; immaterial which ver-
sion we believe. Unless '\Vest's visit was induced by No-
witzky, and there is no evidence that it was, Ossen, having 
accepted ,vest's suggestion, would be as guilty as if the idea 
had originated with him. It is true that Ossen testified that 
on the occasion of this visit ,v ei::t stnted that "be had dis-
cussed mv case with Nowitzky before coming to see me". 
. . 
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Even if this alleged co·nversation was admissible as substan-
tive evidence it would prove nothing. The mere fact that a 
police officer discusses a case of general interest with a friend 
does not in any way indicate an intention on l1is part to en-
trap the accused into the crime of bribery. However this 
testimony cannot be considered as substantive eviden~e of 
the fact that any such discussion took place. It was admis-
sible to contradict ,vest's previous testimony and for no other 
purpose. Thornton v. Dou'ttes, 177 Va. 451; Butler v. Par-
rocha., 186 Va. 426. 
After def end ant had been placed under arrest the following 
conversation was had: 
Nowitzky-Do you think-were you fool enough to think-
I would go througl1 with this tl1ing7 
Ossen-It was your suggestion. 
Nowitzky-Have I seen you since the police court trial? 
Ossen-No. 
It is the accused's contention that the jury could have 
drawn an inference from Officer Nowitzky's reply that he, 
Nowitzky, had originated the plan to entrap Ossen. 
page 14} This would appear to us as entirely fanciful. Ac-
cused relies upon the case of Tillman v. Co1mnon; 
wealth, 185 Va. 46, wherein the doctrine of implied admission 
or c·onfession was discussed and recognized. This rule is stated 
in Wharton's Criminal Evidence (11th Ed.), Vol. 2, p. 1093, as 
follows: 
"An evasive answer or one unresponsive to the declara-
tion is tantamount to absolute silence and, when not amount-
ing to a denial or an express admission, renders admissible 
both the statement and the reply under the rule as to tacit ad-
missions.'' · 
In first place the authorities mentioned are applicable to 
persons charged with the commission of crime and Officer 
Nowitzky was not so charged. However, we presume that a 
police officer who is innocent of any attempt to entrap would 
deny any such suggestion as vigorously and as quickly as ~n 
honest man would assert his innocence when charged with a 
crime. This is just what Officer Nowitzky did. The arrange-
ments leading to the giving of the bribe were made after the 
hearing in the Police Court. N owitzky had not seen Ossen 
since that day. His answer constituted a denial. In effect 
he said, "you know that is not true and could not be true as 
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I haven't seen you since the Police Court hearing". 
In addition it is contended by defendant that the circum-
stances disclosed by the evidence as a whole reql!ire an in-
struction on entrapment. · WI1en we consider the 
page 15 } entire case and resolve e'v<!ry conflict therein in 
favor of tlle accused be remains guilty under bis 
own testimony and there is no evidence that the criminal act 
was induced or incite_d by Officer N owitzky. 
An accused does not l1avc to prove any fact necessary for 
his defense beyond a reasonable doubt or by preponderance 
of the evidence; it is sufficient if he shows such a state of 
facts as will raise a reasonable doubt of bis guilt in the minds. 
of the jnro"i·s, Mullens v. Commomoe«lth, 174 Va. 472. How-
ever, where an accused admits the commission of acts con-
stituting a crime but contends that he is not guilty by reason 
of entrapment lie must, if that issue is to be submitted to tl1e 
jury, produce or develop some evidenc:e tending to prove that 
he was entrapped. 
In the case of Falrle11 \'. Commomvealtli, 167 Va. 549, at page 
555, our Supreme Court of Appeals declared its policy in en-
trapment cases as follows: 
"In our opinion many of the courts have gone far afield 
in their excoriation of those men whose duty it is to prevent 
a criminal element of society from preying upon tlle law-
abiding citizen. "\Ve are in thorongI1 accord with the doc-
trine that if an officer, for the sake o:t' reward, promotion, or 
revenge, incites or induces a citizen to commit a crime, then 
the offender is absolved on the ground that such conduct 
upon tl1e part of the officer is obnoxious to th~ fundamental 
doctrine of public policy. It is the duty of every gooU citi-
zen to help the criminally minded r13main law-abiding. On 
the other hand, when a private citize:n or nn officer is cogni-
zant of an impending violation of the law, it is his duty to use 
all legitimate means to prevent the commission of the offense 
and to apprehend the offender." 
page 16 ~ It is our opinion that there was no error in re-
fusing to grant an instruction on entrapment. 
(3) 
1ri··i ! i" . · ' 
· In cross examining the witness \Vest it was ascertai!)ed 
by the attorney for the accused that the Commonwealth's At-
torney had in his possession a statement signed by \Vest and 
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covering his version of the occurrence. Accused called for 
this statement. The Court refused to order its production. 
This action of the Court is urged as error. We cannot be-
lieve that an accused is entitled as a matter of right to empty 
files of the Commonwealth's Attorney of all statements taken 
from prospective witnesses in the hope that something ap-
pearing therein might prove helpful to him. However, if the 
Court erred in this respect tlie error was harmless. The docu-
ment if produced could have been used to discredit West and 
for no other purpose, Th.o,:1i.ton v. Downes, supra; Butler v. 
Parrocha, sttpra. As heretofore stated we can disregard 
West's testimony in its entirety, and Ossen is guilty of bribery 
by his own admission. 
The motion of the defendant is overruled. 
page 17 ~ And afterward, in said Court, on the 25th day 
of August, 1947. 
This day came the said defendant, by counsel, and tendered 
a true and correct copy and report of all the evidence, to-
gether with all the motions, objections and exceptions on the 
part of the respective parties, the action of the Court in re-
spect thereto, all the instructions offered, granted, refused 
and amended, the exhibits and all other incidents and excep-
tions of the respective parties as therein set forth, and the 
same were certified and signed by the-Court, and are hereby 
made a part of the record in tnis cause, and the aforesaid 
records were tendered to the Court, and signed and certified 
within sixty days of the final judgment. · 
The following is the record of the testimony, together with 
all motions, objections and exceptions, and the action of the 
Court in respect thereto, and all the instances of the trial re-
f erred to in the above order. · 
page 18 ~ Index. 
page 19 ~ Virginia : 
In Corporation Court of the City of Norfolk, Part Two. 
Commonwealth of Virginia 
v. 
Joseph Ossen. 
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NOTICE OF APPEAL. 
To Mr. J. Sydney Smith, Jr., Commonwealth's Attorney: 
PLEASE TAKE NOTICE that on the 25th day of August, 
1947, the undersigned will present to the Honorable J. Hume 
Taylor, Judge of Corporation Court of tl1e City of Norfolk, 
Part Two, Virginia, at the courtroom of Corporation Court 
of the City of Norfolk, Part 2, Virginia, at 10 o'clock A. M., 
a stenographic ·report of the testimony and other proceedings 
in the trial of the above entitled case, for certification by said 
Judge, and will on the same date mnke application to the 
Clerk of the said Court for a transcript of the record in said 
case, for the purpose of presenting the same to the Supreme 
Court of Appeals of Virginia with a petftion for a writ of 
error and supersedeas to the final judgment of the trial Court 
in said case. 
,v. R. ASHBURN, 
BROUDY & BROUDY, 
Counsel. 
Legal service of the above notice is hereby accepted this 
22nd day of August, 1947. 
page 20 }. Virginia : 
. J. SYDNEY SMITH, JR., 
Attorney for the Commonwealth. 
In Corporation Court of the City of Norfolk, Part Two. 
Commonwealth of Virginia 
v. 
Joseph Ossen. 
RECORD. 
Stenographic transcript of the testimony introduced and 
proceedings had upon the trial of the above entitled case in 
said Court on January 28 and 29, 1947, before the Honorable 
J. Hume Taylor, Judge of said Court, and jury. 
Present: Mr. J. Sydney Smith, Jr., Commonwealth's At-
torney, and :Messrs. H. L. Bullock and Leighton P. Ropei;. 
Assistant Commonwealth's Attorneys. Messrs. Broudy & 
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Broudy and .Mr. ,v. R. Ashburn, Attorneys f 01; the defend-
.ant. . . 
page 21 } Ur. Asl1burn: If your Honor please, we think 
we will be ready when the Court has disposed of 
su.ch preliminary matters that have to be taken up before 
trrnl. 
The Court: Do you wish to take them up before the ar-
raignment 'l 
l\f r. Ashburn: Yes, sir. 
The Court: Do you wish it taken up in the absence of the 
juryf . . 
Mr. Ashburn: I think it is of little moment, your Honor. 
If your Honor please, we move the Court to require the 
Commonwealth to endorse on the indictment the designa-
tion of the statute under which this prosecution is to be con-
ducted unless the language on the back of the indictment is to 
be taken as an assertion of the facts. 
The Court : It is stated as a violation of Section 4496 of 
the Code of Virginia. 
Mr. Ashburn: We don't know whether that is placed on 
the back of the indictment by way of a recital or as a desig-
nation of the Commonwealth of the Code Section under ,vhich 
• it intends to prosecute. We wish to have it plain. 
page 22 ~ The motion is to require the Commonwealth to en-
dorse on the indictment the Code Section under 
which the indictment is brought and the prosecution to be 
conducted. 
Mr. Smith: I assume what he means in effect is he re-
quires a bill of particulars to that extent, whether the Com-
momvealth is proceeding under that section. I have no ob-
jection in saying that is the section under which the prosecu-
tion is being conducted. 
l\Ir. Ashburn: Is your statement an official part of ~e 
record'/ 
Mr. Smith: Yes. 
Mr. Ashburn: Very well. ·we call the Court's attention to 
the fact that the indictment is defective in that it fails to 
charge that the offense is a violation of the form of the statute 
for such cases made and provided, and calling the Court's at-
tention to that fact we also state that that defect can be readily 
cured by an amendment if the Commonwealth so desires. 
Mr. Smith: The Commonwealth has no objection to mak-
ing that amendment and we will do so. 
page 23 ~ Mr. Ashburn: May we consider that it is done! 
Mr. Smith: I will do it. 
(The indictment was thereupon amended.) 
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Mr. Ashburn: We move to quash the second count of the 
indictment as failing to charge an oifonse in violation of the 
laws of Virginia. · 
The Court: Suppose you let me se~ it. 
Mr. Ashburn: ·when your Honor has read it I will be pre-
pared to elaborate on that motion. 
The Court: All right. 
Mr. Ashburn: In the second count of the indictment, with-
out reading it in, eztenso, it is alleged in substance that the 
defendant, "feloniously did corruptly give and offer to said 
Leon N owitzky, an executive officer, to:.wit, a police officer 
of the Oity of Norfolk, Virginia, a gift and gratuity, to-wit,. 
$3,500.00 of United States currency, of, to-wit, $3,500.00, with 
intent to influence the act and decision and judgment of said 
Leon Nowitzky as such executive officer, to-wit, a police of-
ficer of the said City of Norfolk, in the perform-
page 24 } ance of his duties in his official capacity as such 
executive officer". 
The Court will take judicial notice of the fact that no felony 
charge was pending before said Leon Nowitzky in his official 
capacity as an executive officer. ·what I mean to say is that 
neitl1er Leon Nowitzky 11or any other police officer under the 
charges alleged in this indictment have pending before him 
for any decision any charge against Joseph Ossen. The 
matter was pending for consideratioi1 by a Grand Jury but 
not pending before Leon Nowitzky. 
The Court: It was pending before Judge Spindle, was it, 
and tl1e Grand Jury I1ad acted 'I 
Mr. A~hburn: The Grand Jury had not acted, and neither 
Leon Nowitzky nor any other police officer had anything 
pending before him which required any action from him in his 
official capacity. · 
The Court: . All right, Mr. Smith; what have you to say 
about that Y It is at the bottom of page 2. 
Mr. Smith: The facts in the case were that the 
page 25 ~ charge-
l\lr. Ashburn: Jnst a second. If l\lr. Smith is 
going to make any statement in the nature of facts, we would 
not want it before the jury. 
Mr. Smith: The first part of the indictment alleges the fact 
that this charge· was pending in the sense that the accused 
had been arrested, that the warrant under which he had been 
arrested had been heard before the Police Justice, that the 
case had been sent on from the Police Justice for considera-
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tion by the Grand Jury, and that this alleged offense took 
place during the interim, while the charge was pending, hav-
ing been sent on from the Police Court to the Grand Jury. 
The language of the statute is that: 
"If any person corruptly give, offer, or promise to any 
executive, legislative, .or judicial officer, or to any candidate 
for such office, and either before or after he shall have quali-
fied, or shall have taken his seat, any gift or gratuity, with 
intent to influence his act, vote, opinion, decision, or judg-
ment on any matter, question, cause or proceeding, which is 
or may be then pending, or may by law come or be brought 
before him in his official capacity, he shall," etc. 
It seems to me the langua.ge that is used he1•e 
page 26 ~ complies sufficiently with the language of the 
statute, but I ask the Court to allow me to amend 
by inserting the exact language of that section. 
Mr. Ashburn: It goes further than a recitation of the 
statute. We contend that, as a matter of law, that there could 
be no offense of bribery or attempted bribery unless the ob:-
ject of the attempt is to influence some executive officer to 
violate his official duty. 
Under this indictment there was nothing before Mr. No-
witzky affecting his official duties for decision. He had no 
decision to make. 
The Court: I will see bow it reads after Mr. Smith has 
amended. . 
Mr. Smith: If your Honor ple·ase, the amendment has 
added a few words of the statute, so it reads: '' As such ex-
ecutive officer, to-wit, a police officer of the City of Nor-
folk, Virginia, in the performance of his duties in his offi-
cial capacity as such executive officer, to-wit, a police offi~r 
of the City of Norfolk, Virginia, on a matter, question aJJd 
proceeding then and there pending and which is 
page 27 } and may be brought before him, the said Leon No-
. witzky in his official capacity as said executive 
officer." I have added after the word "matter", the words 
"question and proceeding", and after the word "pending", 
the words, "and which is and. may be brought", and that may 
be inserted in both counts. 
Mr. Ashburn: All Mr. Smith has done is to add additional 
words without changing the sense of the indictment. 
Mr. Smith: I understand Mr. Ashburn stated, after the 
indictment was amended, that the amendment would merely 
add additional words which did not change the sense of the 
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indictment.. The indictment alleges that a criminal charge 
was pending in the sens.e that the accused had been arrested, 
the matter has been aired before the Police Justice and sent" 
on to the Grand Jury, and I understanci his contention is that 
is a matter that could not come before a police officer. If 
that were true, no police officer could come within the pur-
~iew of that statute: · I don't undQrstand what the purpose 
of the objection is. . 
Mr. Ashburn: There is still a fallacy in it. The 
page 28 } charge is that the defendant, Joseph Ossen, had 
. · · been arrested in November on a charge of the mur-
der of one Carrie Spady, that he had been brought before the. 
Police Court and Detecti,·e Leon Nowitzky had testified, pre-
sumably fully, as to all the facts within his knowledge, and 
tJmt bu that testimony the Police J ustfoe had I1eld the def end-
aI1t fot· presentment by a Grnnd ,Jury, and that surh was the 
state of the case· when this alleged offense was committed. 
The Court will take judicial knowledge of the methods of 
criminal procedure in Virginia. A proceeding was then pend..: 
ihg for decision by whom 1 The proCE!eding was pending of-
ifoially for decision by the Grand Jury. It was pending be-: 
fore the Grand Jury. It was not pending before Police office 
:N'owitzky. He had no decision to make in the procedure. 
I assume that he was going to appear as a witness before the 
Grand Jury and should appear, but not in the official ca-
pacity of a police officer nor in an executive capacity as a 
police office1·, but be appeared simply as every citizen is re-
·,. quired to appear to state facts within his knowl-
page 29 ~ edge and in the capncity of a witness, which is 
· something separate and distinct from a position of 
a police officer in an executive capacity. 
We say this indictment on itR face is insufficient in the sec-
ond count because it alleges that it was to influence the de-
cision of a police officer in a proceeding pending before him· 
when, within the knowledge of the Court and on the re<.'ords,· 
there was nothing pending before him for any decision in 
his official capacity. All l\Ir. Smith has done by the amend-
ment is to ndd words to the languagl~ already used without 
adding any meaning to that language. 
The Court: I will overrule the motion. . 
Mr. Ashbum·: We save an exception, if your Honor please. 
We have this further motion: We move the Court to require 
the Commomvealth to give us a bill of particulars as to both 
counts, one and two, of t11e indictment which will specify as 
to count one what the object .of the supposed bribery was. 
Count one says, "With intent to influence the act and de-· 
\ 
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cision of the said Leon N owitzky as such executive 
page 30} officer, to-wit~ a police officer of the City of Nor-
£ olk, Virginia, in the performance of his duties .in 
his official capacity as .such executive officer." The Com-
monwealth claims it was intended to influence him,, but with 
1·espect to what acts or decision ~nd with respect to the per-
formance of what official duty as an executive officer! 
We wish that in.formation as to the second count as well in 
,order that we may have knowledge of what the Common-
wealth contends so that we may be prepared to meet it. Every 
bribery indictment or at.tempted bribery reported in·the books 
alleges as a part of the indictment what the act or ducy was 
that wa~ attempted to be iutluenced. 
The Court: Let. me see that indicbnent again. You have 
no objection to furnishing it, Mr. Smith 7 
Mr. Smith: .No. 
The Court : Suppose you furnish it then. ., 
Mr. Smith: In response to the motion of counsel, the Com-
monwealth states that the object of the proposed 
:page 31 } act was to influence the testimony .of Leon No-
witzky before the Grand .Jury so that he, Leon 
}r owitzky, would testify or fail to testify in such manner as 
to attempt to have the Grand Jury return a no true biU on 
the charge of th~ murder of Carrie Spady (Carrie Hawkins 
Spady) then pending against the accused and which had been 
sent on to the Grand .Jurv from the Police Court. · 
Mr. Ashburn: The bili of particulars as tendered by the 
attorney for the Commonwealth is sufficient for our purpose. 
Mr. Smith didn't wisl1 to file the longhand .paper that he had 
written, so he dictated it to the Stenographer, and we will 
consider it is filed as a part of the record. 
The Court: Mr. Smith may have it transcribed. 
Mr. Smith: Either tlie Reporter or I will write it out and 
file it. 
Mr. Ashburn; ·witb the bill of particulars supplementing 
the indichnent, we renew our motion to quash the second 
count of the indichnent and the first count as well. 
page 32 ~ The Court: I overrule the motion. 
}fr. Asl1burn: ,ve save the point. We are 
ready. 
page 33} The defendnnt was arraigned and pleaded not 
guilty. 
'• 
Mr Brouclv · ,ve move to exclude the witnesses, if your 
Hono
0
r please: · 
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(The witnesses, were thereupon sworn and excluded.) 
page 34 ~ Mr. Ashburn: If I may suggest~ we request that 
the members of the jury punel be examined on the 
voir dire out of the presence of the witnesses in. this case. 
The Court: Gentlemen, both of you tell the witnesses to 
go into the jury room and close the door. 
Mr. Ashburn: I suspect it might he preferable that we-
have either the ,Clerk or the Seregant to tell all of the per-
sons who e~pect to be called in this case and who expect to 
testify to absent themselves from the courtroom until the 
trial begins. , . · 
The Court: Let's tell them where to go. Tell them to go 
in Judge Spindle's courtroom and not leave until they are 
called. 
The Sergeant: Everyone who expE!cts to testify as a wit-
ness in this case go in Judge Spindle's courtroom and re--
main there until you are called. . 
The Court: I sug·g·est that yon gentlemen look around ancl 
see if any witnesses yo,1 expect to ns,i are in here. 
Note: The following veniremen wEire sworn on their voir 
dire: · 
pa.ge 3~ ~ D. Victor Smith 
"'\V. H. Carpenter 
Herman E. Sutton 
Irving Stubps 
By the Court: 
Q. Gentlemen, tllis is an indictment charging Joseph Ossen 
with bribery in violation of Section 4496 of the Code of Vir-
ginia. Are you or any of you related to the said J osepb 
Ossen by blood or marriage? 
A. No. 
Q. Have yon formed or expressed any opinion as to the 
guilt or innocence of the said Joseph Ossen 1 
A. No. 
Q. Are yon sensible of any bias or prejudice for or against 
him'/ 
A. No. . . . 
Q. Can you give him a fair and impartial trial according 
to the law and the evidencef 
A. Yes. · 
The Court: Do you linve any questions you wish to ask, 
Mr. SmithY 
Mr. Smith: No, sir. 
I 
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CROSS EXAMINATION. 
By Mr. Ashburn: 
pag~ 36 ~ Q. Mr. Smith, I believe you were the first juror 
called, were you noU 
A. Yes, sir. 
Q. What is your occupation or emp]oyment, sir f 
A. Buyer for Ames & Brownley. 
Q. Mr. Smith, I hope you understand that these questions 
are not asked for the purpose of harrassing or embarrassing 
you, but simply whether we might see if you are a qualified 
juror! 
A. Yes, sir. 
Q. Had you ever heatd of this case before coming to Court 
this morning? · 
A. Only what I read in the papers. 
Q. I understand you to say only what you read in the 
papers! 
A. Yes. 
Q. Do r.ou recall in what paper you read any account re-
lating to 1t, and when f · 
A. I don't recall offhand. 
Q. Did you read one article or more than one article! 
A. Possibly two; I don't know. 
Q. Did what you read make anv impression on you? 
A. I can't say that it did. • 
Q. Neither affirmative nor negative impression f 
A. No. 
page 37 ~ Q. Mr. Smith, did you read this rather dramatic 
article appearing in the Virginian Pilot on Decem-
ber 25, Christmas Day 7 
A. I read that, sir. 
Q. Do I understand that after reading that article you 
didn't at the time form any impression as·to what had oo-
curredf 
A. I did not. 
Q. Had you ever 11eard of Joseph Ossen, the defendant, 
prior to that! 
A. Definitely not. .· ~ Q. Do you know Mr. Leon Nowitzkyf · 
'- A. Only by sight. 
· · Q. Have you ever had any conversation with him on any 
subject? 
Q. No, sir, never talked to him in my life. 
Q. Do you know a man named Frank West? 
A. No, sir. · 
Q. Never heard of him f 
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A. No, sir, never did. I 
Q. This newspaper article of December 25th states in: the 
second heading, "Gambler tries $3,500.00 deal with Nowitzky, 
who springs trap.'' Did that mak<.> any impression on you Y 
A. NaturallJ~ you read things like that. I didn't know 
either party, but you just stop nnd i·ead things like that. 
Q. From that did you get the impression that 
page 38 ~ he had tried a $3,500.00 deal with Nowitzkyf .I 
A. Yes. .1 
Q. You got that impression'/ 
A. Yes. , 
Q. Would it require evidence to remove that impression f 
A. Pardon me 1 : 
Q. ,v ould it require evidence to rP-move that impression 7 
A. I haven't come to· any definite impression. f 
Q. But you say you did form an impression that some
1 
at-
tempt had been made to bribe N owitzky 7 
~Y~. I 
Q. And that impression is in your mind now Y I · 
A. I have got no mind on it, sir. . · 
Q. I understand you lmve no mind in the sense that iyou 
feel you can give the defendant a fnir and impartial trial, 
but do you liave an impression that some attempt was ma~e to 
bribe :Mr. N owitzky Y 
Mr. Smith: The witness says he cloesn 't have, and the 
first criterion is whether he can give the accused a fair .and 
impartial trial. . · I 
: Mr. Ashburn: The criterion is whether evidence be! re-
quired to remove the impression. I 
By the Court: i 
· Q. Can you go into the· trial and give thei ac-
page 39 ~ cused the benefit of all reasonable doubt as to; his 
innocence, ancl require the Commonwealth to prove 
this case beyond a rcasonnble doubt 1 · 
A. Yes; sir. 
I 
By Mr. Ashburn: 
Q. Are you a member of nny fraternal organization, :Mr. ;--,-.. 
Smith'/ • / 
' 
Mr. Smith: I don't think t11nt is a proper question Ja, nd1 / has nothing to do wtih his ·qualification as a juror. i "----J 
Mr. Ashburn: The relevancy of it will be apparent if ivou 
permit me to ask an additional question. I" 
I 
I 
I 
---
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'The Court: Can't you tell us why you think it is relevant! 
ls it any particular one yon are interested in 7 . 
l\fr. Ashburn: Yes., the Knights of Pythias. 
The Court : Go a]1ead. 
J3j, Mr. Ashburn: 
Q. Are you a member of the Knights of Pythias!. 
A. No. · 
Q. Have you ever visited the Pythian Castle in NorfolkV 
· A. No, on no occasion. · 
Q. If the evidence in this . case discloses withput conflict 
that on the night of December 24, 1946, the de-
page 40} fendant, Ossen, did deliver $3,500.00 to Officer .No-
witzky, what effect will that have on your opinion 
:as to his guilt or innocence T 
1\fr. Smith: I object to that. 
The Court: Objection sustained. 
Mr. Ashburn: I don't understand on what .. basis your 
Honor sustains it. . 
The Court: I .feel it is an improper question. 
Mr. Ashburn: We save an exception. We have a right to 
lrnow what effect it wou]d have on a juror's mind. 
The Court: I have ruled on it. 
Mr. Ashburn: Note our exception, Mr. Knight. 
By Mr. Ashburn: . 
Q. Suppose the evidence fails to establish beyond all rea-
-sonable doubt that the plan or scheme for the delivery of this 
money originated with the defendant, do you feel you would 
be able to acquit him 7 · · 
Mr. Smith: I object to that question. 
The Court: I sustain the objection. 
Mr. Ashburn: What is the basis for your objection T 
l\fr. Smith: What is the basis for the question? 
Mr. Ashburn: The basis of my question is 
page 41 ~ that-
The Court: Suppose you address yourself to 
the Court. 
Mr. Ashburn: The basis for the question is that if that 
is a fact there is no criminal offense. 
l\fr. Smith: . That is a matter for the Court to instruct the 
jury ori at the proper time after the evidence is all in, and 
not on 1.1ofr dire examination. 
The Court : I -sustain the objection. 
1\fr. Ashburn: We save the point. We contend w-e have a 
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· right to ask the questions to determinE, whether the juror as 
an open mind in the case, and if he isn't impartial and doesn't 
have an open mind he is not a quali:ffod juror. I 
The Court: Go ahead. 
Mr. Ashburn: Your Honor rules we cannot interrogate 
him! I The Court: Yes. I have sustained the objection. 
~y Mr. Ashburn: i 
Q. ·Suppose the evidence discloses in this case 
page 42 ~ that the plan or scheme originated with the police 
rathe.r than the defendant, what impression would 
that make on your consideration of fuc case t ! . 
Mr. Smith: Same objection. 
The Court: Same ruling. 
Mr. Ashburn: w· e save an exception. 
' 
By Mr. Ashburn: : 
Q. Do I understand yon Jiavc no preconceived impression 
of any fact relating to this case! 
Mr. Smith: I object to that. 
The Court: I sustain the objection. 
Mr. Ashburn: Exception. Your Honor roles that the jury 
cannot be asked that Y 
The Court: It is going too far. He may have a precon-
ceived idea that Nowifaky is a police officer. 
Mr. Ashburn: In the fact that it would have any influence 
on hi~ impression as to the guilt of tlie accused. 1 
The Court: Yon can ask him whether he has formed any 
opinion as to the guilt or innocence of the accused. I don't 
think it should go any further. 
Mr. Ashburn: Your Hor1or limits me to that i 
page 43 } The Court: State your question. 
tion. 
Mr. Ashburn: Suppose you le,t me ask the ques-
The Court: Haven't yon stated it t 
By Mr. Ashburn: · 
Q. :Mr. Smith, do I understand that you I1ave formed; up 
to this time no impression as to any fact whfoh may be I es-
sential in the determination of the guilt or innocence of !the 
accnsedf 1 
I 
The Court I am not going to let hi.111 answer the question. 
You may ask him whether he has an opinion. : 
,,,,.......__ __ _ 
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Mr. Ashburn: ·we save the point. 
By Mr. Ashburn: 
Q. I ask you if you have formed any opinion as t.o. any 
fact-
A. I haven't. 
Mr. Ashburn: That is all. 
By Mr. Ashburn: · 
Q. Mr. Carpenter~ what is your occupation or employment f 
A. I am manager of the Atlas Baking Company in Nor-
folk. 
Q. Have you ever sen·ed as a juror in a criminal case "be-
forei 
A. Yes, sir. 
· Q. You are in general familiar with the proce-
page 44 } dure in criminal eases 1 · · 
A. That is right. 
Q. Mr. Carpenter, do you know or had you ever hear~ of 
the defendant, Ossen, prior to today? · 
A. I probably bad heard of him but didn't personally know 
him.· 
Q. Do you recall in wlmt connection you had lieard of himT 
A. I might have beard his name called some time, that is 
all . 
.Mr. Smith: I don't think that is a proper question; 
The Court: I sustain the objection. 
Mr. Ashburn: Exception. 
Bv Mr. Ashburn : 
·Q. Did what you have licard make any impression on you 
as to .his guilt or innocence 1 · ·. : 
A. N~~~ . 
Mr. Smith: The Court has rtlled he ean 't use the word 
''Impression.'' 
Bv the Court: 
·Q. Did you answer the quei;;tion1 
A. I told him I had not made up my mind on that because · 
I don't know the man. 
By :i\Ir. Asl1burn: 
page 45 } ·Q. ~Ir. Carpenter, I understand you to say that 
you have not yet made any decision in your mind! 
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A. No, sir, I haven't. 
Q. Do you liave any impression? 
A. No, sir. i 
Q. Do you have any opinion with rPspect to any fact ~hat 
will be material to the decision of this cuseY 
A. No, sir. 
Q. Are you a member of the Knights of Pythia T 
A. No, sir. 
Q. Have you ever visited the Pythian Castle? 
A. I have not. 
Q. Do you know Mr. Leon Nowitzky7 
A. I know him when I see him. 
Q. Ever had any conversation with him T 
A. Not recentlv. 
Q. Well, how fiu= back was your conversation T 
Mr. Smith: I don't think that is pertinent at all and I 
object to it. 
The Court: I sustain the objection. 
Mr. Ashburn: \Ye save an exception. 
The Court: I will let you ask him if he had any conversa-
tion relative to this particular case. 
page 46} 
Bv the Court : 
0Q. Have you T 
A. No, sir. 
I 
i 
I 
.By Mr. Ashburn: I 
Q. What was tlrn nature of and the occasion for that con-
versation which you did haveT 
Mr. Smith: I object to that. 
By the Court: I 
Q. Have you had any conversation within the last rew 
months with Officer N owitzky T 
. A. No, sir. 
:Sy Mr. Ashburn: . 
Q. Has he bad any conversation with you with respect to 
the affairs of the Atlas Baking Compimy ¥ I 
A. No, sir. 
Q. Mr. Carpenter, did you read the newspaper article of 
December 25th 1 · · · I 
A. On December 25th I wmm 't in Norfolk and I didn't I ead 
it because I was in Richmond. 
Q~ Did you read any later newspaper article? 
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A. I didu 't read it at all. · I heard different ones read it, 
but I didn't read it. 
Q. You say you had hoard different ones had rend iU 
A. Hear<l conversation about it. 
Q. Did those conversations malte any impression on your 
· mind7 
page 47 ~ A. No. 
Q. Or cause you to form any opinion 7 
A. No, sir. 
Q. So you have no impression at present as to any fact or. 
-circumstance wl1ich is material in this case f 
A. That is right. 
. Q. Do you feel, in accordance with tlle instruction of the 
Court and the evidence in the case, you would have any 
l1esitancy in acquitting the defendant, Ossen 7 
The Court: If the facts justified it. 
J\fr. Ashburn: I said in accordance with the evidence. 
l\Ir. Smith: I object to the question. 
A. I would not. 
The Court: He has answered it. 
::Bv l\Ir. Ashburn: 
·Q. Do you know a man named Frank West? 
A. No, sir. 
Q. Have you ever had any contact with him? 
A. No. 
Mr. Ashburn: Your Honor, may it be considered that the 
questions with respect to the far.ts in this case which were 
asked the preceding juror nnd objected to by the Common-. 
wealth and the objection sustained by the Court, 
page 48 ~ may be considered repented to him 7 
The Court: Yes, propounded to him and the 
same ruling. 
:Mr. Smith: As though the questions were specifically put 
in the record 7 
The Court: Yes, with reference to the same questions 
asked of Mr. Smith which were objected to by the Common-
wealth's Attorney and the objections sustained by the Court. 
Bv Mr. Ashburn: 
·Q .. Does the fact that an indictment for murder is pending 
against Ossen make any impression on your mind 11s to his 
guilt or "innocence in this case 7 
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}fr. Smith: That is not a proper question but a matter 
of law for the Court to instruct the jury on. I don't think ~he 
juror can answer a legal question. 1 
The Court: I think Mr. Ashburn can ask him if he wohld 
be prejudiced against the defendant from the fact that; he 
has been indicted for murcler. 
The Juror: No, sir. 
The Court: Is that :vour questfon1 
Mr. Ashburn: No, merely whether it made any impression 
on him. 
The ·Court: I am not going to aliow you to ask 
page 49 f the juror whether it made any impression on him, 
but whether anything has happened to cause him. 
to form an opinion. 
By Mr. Ashburn: 
Q. Have you any preconceived impression tlmt yon are not 
a qualified juror? 
The Court: I am not going that far with yon. 
Mr . .Ashburn: ,v e save an exception. 
By Mr. Ashburn: • 
Q. Now, Mr. Carpenter, can you try and determine this 
case solely on the basis of the evidence introduced here and 
without reference to any other fact or circumstance growing 
or arising prior to the ch·cumstances which will be admilted 
in evidence 7 
A. I would have to bear so111:e more of it, :Mr. Ashburn, to 
form. any opinion either way. I 
By the Court : I 
Q. Can you try the case on the evidence presented to ~·ou 
in CourU 
A. That is correct. 
Q. You cant 
A. Yes. 
Mr. Ashburn: We have no farther questions. 
page 50 ~ CROSS EXAMINATION OF JOSEPH J. 0 E. 
By Mr. Ashburn: 
Q. Mr. Coe, what is your occupation! 
A. Immigration inspector in the Department of Justice. 
I 
. 
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Q. You are a law enforcement officer, are you not T 
A. Yes. . 
l\Ir. Ashburn: I don't think Mr. Coe is a qualified juror. 
By Mr. Smith: 
Q. What is the nature of your duties! 
A. Enforcement of immigration, investigations, hearings, 
writing opinions, granting hearings, findings of fact and de-
ductions of law. 
Mr. Smith: I don't know of any provision in the stat11tti 
which would disqualify him. I think that section of the Code 
has been changed by the Acts of 1944. 
The Court: Go ahead with your questions and we will pnst-1 
on that in a moment. 
By Mr. Ashburn: 
Q. Mr. Coe, your duties rela.te to the apprehending of any 
person who may violate the immigration laws of the United 
States? · 
A.- Yes, sir. 
page 51 ~ Q. And a determination of the facts ~ith respect 
to such supposed violations? 
A. Yes. 
Q. And the forming of opinions as to the propriety of en-
forcing those laws, which include the taking of testimony and 
making recommendations to the Attorney General as to final 
disposition, and also in some c~ses the making of decisions 
from the testimony 1 
The Court: You move that Mr. Coe be excused from duty f 
Mr. Ashburn: We simply state we don't think be is a quali-
fied juror by reason of his employment. 
The Court: Suppose you have a scat, Mr. Coe, and we will 
see bow it works out. 
CROSS EXAMINATION OF IRVING STUBBS. 
Bv Mr. Ashburn: 
·Q. Mr. Stubbs, what is your business? 
A. Grocery business. 
Q. How long have you lived in Norfolk, sir? 
A. Since 1929. 
Q. Prior to coming here to Court in response to the s~ 
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mons to sern~ as a juror, had you heard this case 
page 52 ~ discussed, anything about this case Y '. 
A ... Well, I have seen the headlines in the paper, 
yes. I 
Q. HaYe you read the articles under those headlines? 
A. Not fully, maybe a few lines, but haven't read any ar-
ticle completely . 
. Q. Have you had occasion to discuss the matter with .any 
other persons f 
A. No, sir. ! 
Q. You don't recall ever having liad any conversation 
about itf I 
A. No, sir. ; 
Q. Diel what you rend cause you to form any opinio~ on 
any facts of the matterY 1 
A. I didn't read that far. I 
Q. So y~u clidn 't form any opinion, I understand f I 
A.N~ffi~ · I 
Q. Do you feel that you can give the defendant a fair and 
impartial trial and decision so far as you are concerned based 
only on the .evidence that is introduced in tl1is case? I 
A. Yes, sn·. 
Q. Mr. Stubbs, would the fact that the defendant is rep-q.ted 
to be a gambler or a person identified wtih gambling activi-
ties in any way prejudice your mind against him Y 
.. 
.. Mr. Smith: I object to that. 
. The Court: I sustain the objection. How can 
page 35 ~ that come into the case, what he is reputed to be? 
:Mr. Ashburn : The newspaper articles which the 
juror said he bad read. I was asking him-
The Court: Let's let him say whether he heard it. . 
. Mr. Smith: Regardless of what he has heard, if he says 
he can give a fair and impartial trial, it doesn't disqualify 
him. .. 
By the Court: 
Q. l\fr. Stubbs, liave you read any newspaper article~ to 
your recollection, stating that this man was reputed to be a 
. g-a.mblerY 
A. No, sir. 
By Mr. Ashburn: 
Q. I understood you to say you read a part at least of! the 
December 25th article Y ! 
A. No. You didn't ask me about December 25th, and I don't 
recall the date. ! · 
I 
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-Q. I will refresh your memory bv showing you the paper. 
A. No, sir, I didn't read that. · 
Q. Do you knO\\' Police Officer Nowitzky? 
A. Yes, sir. 
Q. How long have you known him? 
page 54 } A. Several years. 
Q. What bas been your contact with him? 
. Mr. Smith: I don't think .that has any effect on the quali-
fication of the juror. 
The Court: You might ask him how well he knows him. 
Mr. Ashburn: I would like to know what his connection 
with him has been. 
A. Business only, official capacity. Our place has been 
broken into on one or two occasions and in his official capacity 
lie was there and I have known him along those lines. 
By Mr. Ashburn: 
Q. Did that necessitate your being in ·rather close contact 
with him at the time Y 
A. Not necessarily, no, sir. 
Q. How long ago was that occasion, Mr. Stubbs? 
A. 1:Vell, I don't think-I think it is at least two years ago. 
· Q. Do you feel that you can reach your decision in this · 
matter solely by the evidence that is introduced in Court un-
affected by anything that may have occurred prior to this · 
trial 1 
A. I do, sir. 
Mr. Ashburn: I think we have no further ques-
pagc 55 ~ tions. Mav I have just a moment, your Honor! 
The Court: Let's get ahead as quickly as pos- . 
sible. 
Mr. Ashburn: We are not going to get a jury very rapidly 
because every pe.rson in this. town probably has read these 
newspaper articles. 
The Court: How long do you think you will be, Mr. Ash-
burn f . 
Mr. Ashburn: I am ready to proceed if we may follow the 
suggestion made with reference to the other jurors as to the 
same questions being propounded, the same objections, the 
same rulings and exceptions. 
The Court: All right. We will recess for just a few min-
u~L . 
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(After a short recess, the case was resumed.) 
Note: The following veniremen were sworn and ex.a mined 
on their voir dire : : 
J. S. Wallace 
W.W. Todd 
W. Burr Sutherland 
W. R. Simmons 
i 
By the Court: . \ 
Q. I am not g·oing througlt with telling you the form of the 
indictment ns you have beard it read. I assrtme 
page 56 ~ yon have heard the questions asked the other mem-
bers of the panel, and you have also l1eard ~hc-
prisoner arraigned. As stated, I am not going to explain ~be 
nature of the indictment to you because you undoubteply 
heard it when the prisoner was arraigned. Are you or any 
of you related to the. accused by blood or marriage 'f I 
A. No. . 
Q. Have yon expressed uny opinion as to the guilt or I in-
nocence of the accused 7 · : 
A. ·No. . 
Q. Are yon sensible of any prejudice or bias for or against 
the accused! · · 
A. No. . . 
Q. Can you give him a fair and impartial trial according 
to the law and the evidence 1 
A. Yes. 
CROSS EXAMINATION OF MR. WALLACE. 
By l\fr. Ashburn: 1 . Q. Mr. Wallace, what is your occnpation 7 I 
A. Linotype machinist, Norfolk Newspapers. t Q. Mr. Wallace, do your duties relate to the Virginian Pi-
lot as well as. the Ledger Dispatch 1 
. A. Yes, sir; all one corporation. 
page 57 } Q. Did you set this article in the issue of e-
cember 25th 7 
A. No, sir. 
Q. Did you see it Y 
A. Yes, I have seen it. 
Q. How did it come to your attention f 
A. How did it1 
Q. Yes. 
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A. The first time? 
Q. Yes. 
A. In the form of copy before it was set. 
Q. You read the copy Y .. 
A. I read it. I didn't have to. 
Q. Did you form any opinion from what you read? 
A. No,. sir, I didn't form any opinion. 
Q. And you formed no impression, did you? 
Mr. Smith: I object to that. 
The Court: I sustain the objection. 
Mr. Ashburn: We save an exception, sir. 
By :M:r. Ashburn: 
Q. Was it your thought at that time that a crime had or 
had not been committed Y 
Mr. Smith: I object to that, if your Honor please. 
The Court: I sustain the objection. 
page 58 ~ Mr. Ashburn: Exception. 
By Mr. Ashburn: · 
Q. There were some subsequent articles of a similar na-
ture carried in your papers, were there not, Mr. ·wallaceY 
A. I rend a number of articles in there, if that is what you 
have reference to. 
Q. Yes, that is wl1at I mean. 
A. Yes. 
Q. Did those articles or any of them cause ~·ou to form any 
opinion 1 
A. I feel sure thev didn't. 
Q. l\fr. Wallace, do you know the defendant'¥ 
A. No, sir. 
Q. Do you know Mr. Leon No,vitzkyY 
A. ,v ell, I know them both when I see them on the street and 
tliat is all; not anytl1in~ with them. . 
Q. Do you know Mr. Frank '\Vest 7 
A. No, not as I know Qf. 
Q. You never had any contact with Mr. ,vest or Mr. No-
witzkyY 
A. Not to my knowledge. 
l\fr. Ashburn: Your Honor understands, without the ne-
necessity for repetition, that all questions asked the previous 
jurors which your Honor lms ruled to be inad-
pagc 59 ~ missible may be considered to have been asked 
these? 
52 Supreme Court of Appeals of Virginia 
The Court: Yes, as having been propounded to subsequent 
jurors, and tlie Court ruling the same as to these. I . 
Mr. Asl1burn: And our exception, too f · i 
The Court: Yes. ! 
By Mr. Ashbum: · . : 
. Q. Do you have any knowledge which would e:ff ect in any 
manner the decision that you would be called on to make as 
a result of hearing the evidence in this case T I 
. A. No. 
Q. Do you feel then that you can reach a decision satisfac-
tory to yourself which is based entirely on the evidence that 
vou hear in this courtroom T 
.A.I~ . 
Q. Do you feel at the pr~sent moment that you have a fair 
and completely impartial mind 1 ' 
A. Yes. 
Mr. Ashburn: N~ further questions. 
CROSS EXAMINATION OF i\IR. ,v. ,v. TODP. 
By Mr. Ashburn: . 
Q. Mr. Todd, wlmt is your business 1 
A. Real estate broker. 
page 60 ~ Q. How long have you been so engaged 1 
. A. I beg your pardon 1 , 
Q. How long have you been so engaged in that business T 
A. Fourteen years. I 
Q. Do you know the defendant Y · I 
A. No, sir. I 
· Q. Had you ~ver heard of the defendant before the com-
mencement of this casef 
. A. I never have except what I have read in the papers re-
cently. 
Q. Have you read a number of articles in tl1e paper7 
Mr. Smitl1: Don't answer until the Court has heard tl10 
. question. 
Mr. Ashburn: The question was whether he had rea a 
-number of articles in· the paper relating to this case or
1 
on 
the subject of this case. 1'Ir. Smith asked him not to ansJ\ver 
until your Honor had heard the question. 
Mr. Smitli: My objection was not to the question b t I 
wanted the Court to l1ear the answer. 
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A. Yes, sir, I ha,·c read quite a few of them. 
By i\fr. Ashburn: 
Q. Did those a11:iclcs cnuse you to form -nny opinion as to 
anv of tl1c facts related in the articles¥ 
'page 61 } i. No. 
. . Q. If you a re selected as a juror in this case, do 
)'OU feel that ye11 will a1>proach it with a completely open 
mind? 
A. Yes, sir. . 
Q. And· that you can reacl1 n decision satisfactory to your-
·self based entirely upon what you hear in this courtroomi/ 
A. Tlrnt is right. 
Q. Did you ever hear of l\Ir. Frank West? 
A. No. 
Q. Do. you know ·Mr. Leon Nowitzky7 
A. I know him casually from reading in the papers about 
l1im. I don't think he would know me by name if he saw me. 
Q. Are you n member of the Knights of Pythias Y 
A. No, sir. 
Q. Have you ever visited at the Pythian Castle? 
.A. Yes, one time. 
Q. How recently? 
A. It bas been about seven years ago. 
Q. Were you entertained there on that occf!.sion; were you 
~ guestT · 
A. I went to a dance there, attended a dance. 
Q. You ·were n·ot a special guest of the organization then f 
A. No, sir. 
Mr. Ashburn.: I think we have no further -ques-
'page 62 } tions. 
CROSS EXAMINATION OF 1N. BURR SUTHERLAND. 
. . 
l3y l\Ir. Ashburn: 
0 Q. Mr. Sutherland, what is your business or occupation, 
pleaseY 
A. Manager of the Better Business Bureau. 
· Q. l\fr. Sutherland, did yoti have any previous knowledge 
of this case before coming here today to serve as a juror? 
A. I read it in the paper and heard street talk. 
· Q. Were those conversations by anyone who purported to 
disclose any facts in the case to you T 
A. I wouldn't say facts, but more street talk. I will put it 
that way. 
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Q. There lias been a good deal of Gliscussfon about it r i 
A. Yes. . i 
Q. Did wliat you I1a:ve reacT mid wliat you liave l1eard cause· 
you to form any opinion about the matter7' I 
A. No, sir. I heard botli sides, and I mearr comments that 
would lead yolll to believe both sides but without forming hny 
opinion.. I 
Q. Do you fe~l that your decision in this matter cai~ be-
based entirely on the evidence as intrcrduced in 
page 63 } this .Court, ! 
. A. Yes, sir'. 
Q. Do you feel that you can approach the- decision or this: 
ease with an open mind? ' 
A. Yes, sir:.. 
Q. Are you conscious of a:rry prejudice· ugainst the accused r 
A. No, sir. . ! 
Q. You feel in youi· own mind tbat you are an impa1ltiaD 
and qualified juror·? 
A. Yes, sir. 
CROSS EXAMINATION OF "\V. R. SIMMONS. 
By i\fr. Ashburn: 
Q. Mr. Simmons, your occupation, please1 
A. General insurance business. 
Q. You I1ave been a resident of Norfolk foi· how Iong1 
A. Since 1922. 
Q. :Mr. Simmons, do you know any of the actdrs in this 
matter'( j 
Mr. Smith: I object to that particular phraseology.I I 
think he should specify who he means. This is not a thea-
trical performance or a stage show. 
: Mr. Ashburn: . All right. 
page 64 } By Mr. Asl1burn: 
Q. Do you know the defendant, l\fr. Ossen f 
A. No, sir. 
Q. Have you ever heard of him before 1 · ' 
A. No more than what I have read in the papers; that is 
all. I 
Q. Do you know Mr. Leon Nowitzkyl I 
A. Yes. . I 
Q. What has been the occasion for your contacts with him 1 
A. Well, previous to the time I went in the insurance bhsi-
ness I was with Shulman & Company and used to know him 
as a customer. . I 
I 
! 
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Q. Do you know Mr. Frank ,vest? 
A. No, sir. · 
Q. I understand then that you have read newspaper· ar-
ticles related to this matter¥ 
A. I have read some of them, yes. 
Q. Did what you read cause you to form any opinion as ·to 
any of the essential facts in this matted · ': · 
A. No, sir. 
Mr. Ashburn: I would like to get this clear on the record: 
Do I understand the Court rules I cannot interrogate him as 
to any impression he may l1ave formed 1 
page 65 ~ The Court: I am going to rule on that later, Mr. 
Ashburn. I think yon should confine it to th.e 
opinion he has formed of the accused, as to his guilt or inno,.. 
cence. I don't know-exactly what you mean by impressio'll. 
Mr. Ashburn: I will ask it squarely in that way and yonr 
Honor can rule on it. 
By Mr. Ashburn: 
Q. Mr. Simmons, from what you l1ave read, did you form 
·any impression as to any fact that was asserted in what you 
did read? 
A. No, sir. 
The Court: His answer was no, wasn't it f 
Mr. Ashburn: Yes, sir. 
By Mr. Ashburn: 
Q. Do you feel that you can approach the trial of this case 
with a completely impartial and open mind 1 
A. Yes. 
Q. And that you can reach a decision satisfactory to your-
self which will be basecl entirely on the testimony that yon 
hear? 
A. Yes. 
Q. You feel that you are an impartial and qualified jurorf 
A. Yes, sir. 
page 66 ~ Mr. Ashburn: No further questions. 
Note: The following four veniremen were thereupon sworn 
on their voir dire: 
1V. 0. Scott 
W. W. Robinson 
Mr. Phillips 
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· Benjamin F. Robinson 
By the Court: 
Q. Gentlemen, you have heard the indictment read when 
the prisoner was arraigned and heard the Court explain the 
purport of it and its questions to the fh·st members of ~he 
panel. Are you or any of you related to the accused :by 
blood or marriaO'e? · 
• " I A. No, sir. i 
Q. Have you formed or expressed any opinion as to the 
guilt or innocence of the accused Y 1 
Mr. Phillips: I have. 
By the Court: . : 
Q. Are you sensible of any bias or prejudice for or agaii;ist 
the accused Y \ 
The Court: This does not include you, l\lr. Phillips. 
A. No. 
I don't think yon noed answer this, Mr. PJiJ. The Court: 
lips. · 
page 67 -~ By the Court: I 
· Q. Can you give him a fair and impartial trial 
according to the law and the evidence! ' 
Mr. Phillips: No, sir. 
By the Court: i 
.. Q. The other tl1ree members have beard tl1e questions. Your 
answers are whaU I 
A. Yes. · 
The Court: Mr: Pl1illips, you will be excused . 
. CROSS EXAl\IINATION OF MR. ·,v. 0. SCOTT. 
By Mr. Ashburn: I · 
Q. Mr. Scott, what is your occupation or employmentf1 A. Assistant to the district manager of the Virginia Elec· 
tric & Power Company. 
Q. Do you know the defendant, Ossen 7 
A. No, sir. 
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Q. Have yoµ read any newspaper articles related to this 
·case? 
A. Yes, sir. 
Q. Have you engaged in any conversation or discussion 
Tclating to the case?. 
A. I don't recall any, no, sir. 
page 68} Q. What you have read and heard, have you 
formed any impression about the facts in the mat-
ter? 
A. i believe not. 
Q. Are you conscious of any opinion with respect to any 
·tact that will be at issue in the case? 
A. No, sir. 
Q. Do you know Mr. Leon Nowitzkyt 
A. By sight. 
Q. And that is tlie extent of your knowledge! 
A. Yes. 
Q. Do you know :Mr. Frank Westt 
A. No, sir. 
Q. Afr. Scott, are you conscious of any bias or prejudice 
for or against the accused Y 
A. No. 
The Court: I don't want to stop you, but that is the exact 
question the Court asked him, if he had any bias or prejudice 
for or against the accused and he has answered it. I don't 
think you should repeat it. 
Mr. Ashburn: I don't want to take up time unnecessarily, 
your Honor. · 
By Mr. Ashburn: 
Q. Do you feel that you are entirely impartial f 
A. Yes, sir. 
page 69 } Q. If selected as a juror in this case-
A. Yes, sir . 
. Q. You feel that you can reach a conclusion satisfactory 
to yourself which will be based solely on the evidence that is 
introduced here in Court! 
A. Yes, I think so. 
Afr. Ashburn: No further questions. 
CROSS Ex.AMIN ATION OF MR. W. W. ROBINSON. 
Bv Mr. Ashburn: · 
0 Q. You are employed where, Mr. Robinson, please! 
A. Chesapeake & Ohio Railroad. 
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Q. Have you formed any oph1ion related to this matter~ 
A. No, sir. ' 
Q. Have you had any previous opinion about it gained 
either from conversation or from reading the newspaper~ 'l 
A. Yes, sir. I 
Q. You say yesi · · 
A. Yes. 
i 
The Court: What was. the question, whether he had lany 
previous knowledge? 
(The question was read.). i. 
By Mr. Ashburn: . 
Q. Was that opinion base.d upon what you r
1
ead 
page 70 ~ or heard, Mr. Robinsonf · . 
A. "Wbat I heard. . · 
Q. Did tliat opinion form any impression on you'! 
A. :N"o, sir. I 
Q. Did that cause you to form any opinion about the mat-
ter'1 
A. No, sir. 1 
Q. Do I understand that this was just some idle convelsa-
tion about the matter or general comment? . 
A. Well, it was before it happened in the newspapers. 
Q. You mean before there was· any published article in f the 
newspapers about it'l 
A. Yes. · 
Q. ,vas that information favorable or unfavorable to ~hi!::-
accused 7 · 'I 
A. It wasn't either one. 
Q. Mr. Robinson, this supposed offense is alleged to have 
occurred on the nigl1t of December 24, 1946, and the news-
paper the following morning, December 25th, carried an !ar-
ticle on the front page which I now show to you. Did you ~ee 
thaU 1. 
A. Yes, sir. I 
Q. Do I understand that you liad some information abput 
it before that newspaper article appeared 'l . 
A. Yes. 
Q. At what time, approximately, did you receive 
page 71 } that information 1 I 
A. Around eleven o'clock, I think. · 
By the Court: 
Q. Eleven o'clock the night before 7 
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A. Christmas Eve. 
Q. Eleven in the evening 1 
A. In the evening. 
By Mr. Ashburn: 
Q. Mr. Robinson, from what source did you receive the in-
formation? 
A. From the Assistant Commonwealth's Attorney. 
Q. From the Assistant Commonwealth's Attorney1 
A. Yes. 
Q. Are you friendly with the Assistant Commonwealth's 
Attorney1 
A. Yes, sir. 
Q. Would what he had to say by reason of that friend-
liness make some impression on you 1 
A. 1N ell, I went to his house to a party Christmas Eve. 
We got there and he was out. ,vhcn he came in he told us 
where he had been. 
Mr. Broudy: Speak a little louder, Mr. Robinson. 
The Court: He said, "'Vhen he came in he told 
page 72 ~ us where he had been.'' 
Mr. Smith: l\:Cay I sny that under the circum-
stances, while I don't know that it would ronstitute disquali-
fication, if counsel for the defendant agrees to it, we will move 
that he be excused under the circmm~tnnces. 
Mr. Ashburn: I don't know that it would ronstitute any 
ground for disqualification as reflecting any impartiality on 
the juror, but since our objr.ct is to obtain a jury who liav~ 
no knowledge of any kind of the mntter, I think he might 
verv well be excused. 
The Court: You may be excusc>d, Mr. Robinson. 
CROSS EXAMINATION OF l\IH. B. F. ROBINSON. 
By Mr. Ashburn: . 
Q. ,v1mt is your occupation? 
A. I operate the Metropolitan Art Galleries. 
Q. Do you know the defendant in this case1 
A. No, I don't. Q. Do you know of Lim or have yon heard of liim 1 
A. Y cs, I have. 
Q. HaYe you heard that through somet1ling you 
page 73 ~ have read or through some discussion Y 
A. Both through what I have read and discus-
sion. 
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' Q. Has what you 11a,·e heard.caused you to form any opin-
ion about this case? I 
A. No. Lots of times you read and ~ee things which are 
not absolutely so. I liaven 't come to any definite decisf on 
in this. I 
Q. Did you consider at the time that. what you heard ras 
the fact or did it impress you as hP.ing the far.t Y 
A. '\Voll, I am open to being fair minded in this matter.i 
Q. I understand, of course, that you would not consciou,sly 
be otherwise than fair minded, but what I am particularly 
interested in is whether or not you have any opinion or any 
impression which only evidence or testimony could remove T 
A. No. I 
Q. You feel then that you are a completely impartial juror f 
A. I do. 
· Mr. Ashburn: No further queE1tions . 
. Note: The following veniremen were sworn on their v
1
oir 
~n: i 
W. L. O,·erton 
R. L. Owens 
C. Q. Nugent, Jr. 
Merle Newton, Jr. 
page 7 4 } By the Court: 
Q. Gentlemen, nre you or. any of you relate, to 
the accused by blood or marriage! 
A. No, sir. 
Q. Have you formed or expressed any 'Opinion as to the 
guilt or innocence of the accused T 
A. No, sir. 
Q. Are you sensible of any bias or prejudice for or against 
him! 
~~ • I 
Q. Can you give llim a fair and impartial trial accordfng 
to the law and the evidenceY 
A. Yes, sir. 
CROSS EXAl\HNATION OF MR. W. L. 'OVERTOR 
By Mr. Ashburn·: 
Q. What is vour occupation., sir! 
A. Piano technician. 
Q; Do you 'know tl1e defendant, ,Joseph Ossen.T 
A. No. 
:' 
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. 'Q.. Have you ever heard of him prior to this time 7 
.A. No more thau what I have seen in the papers. 
Q. I suppose you, like most everyone else, have read ,the 
newspaper articles f 
JJage 75 } A. Yes, and treated them as any other paper. 
articles. 
Q. Did you read that .adicle of Dcc~mber 25th that is be-
fore you there Y 
A. Yes. 
Q. You read it because it ·:was a matter ca·rried on the front 
pagef · 
A. That ·is ,rigl1t. . 
:Q. Did you form any impression ;from what y.ou :read,7 
A. No. 
Q. Did you form any opinion 7 
A. No, sir. 
·Q. Do you 'know Mr. Leon NowitzkyY 
A. Only as ·a ipolice officer, mot •personally acquainted with 
him. 
Q. Have you ever had any contact "iiith him as a police of-
!ficer? 
A. ,Vhat7 
Q. Have you ·ever had any contact with 'him as a police of-
':ficer Y 
A. No. 
Q. Do you 'know Mr. Frank West? 
A.. No. 
Q. Do you consider ·that you ·have ·any opinion about 'this 
matter that evidence would be required to remove? 
A. No. 
·page 76 } Q. You don't feel that you have any ·opinion.? 
A. No, ·1 'haven't. 
Q. You feel fhat youwouia be·a completeiy·impartia:1 Jnror7 
A. Yes. 
:Mr. A.sh burn: No further question. 
CROSS EXAMINATION OF MR. R. L. OWENR 
By 'Mr. Ashburn: 
Q. Where are you employed f 
A. Boush Coal Storage. 
Q. Do you know anything about tllis matter 7 
A. No. 
Q. Have you heard the matter discussed or read any ar-
·ficles relating to it Y . 
:A. i\Vhat !have seen in the pnper-s. 
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Q. From what you have seen in the papers, dicl you f qrm 
any impression as to any material fact reported in the papers 1 
A. No, sir. I Q. Have you formed any opinion--
A. No, I haven't. I 
Q. From what you lmve eithe1· seen or heard 'l 1 
,A.. No. 
Q. Do you know the defendant, Oi:isen ! 
page 77 } A. No, sir. 
Q. Did you ever hear of him except-- I 
A. Only when I saw his name in the paper. i 
Q. Did the statements in the ·paper that he hacl been con-
nected with gambling activities cause you to form any I ad-
verse impression of him t : 
A. No. I 
Q. Do you know Mr. Leon Nowitzky! 
A. Know of llim; never spoken to him in my life, just know· 
him when I see him by his being a police officer. · 
Q. Do you know Mr. F1·ank "\Vest 7 
A. Who1 
Q. Mr. Frank ,vest 1 
A. No. 
Q. Do you feel that you are a completely impartial juror, 
if accepteil 7 
A. Yes, sir. 
Q. And that you can reach a decision which is based only 
on the evidence introduced in this canse and the instructions 
of the Court and argument of counsel i 
A. Yes. ~ 
Mr~ Ashburn: He seems to be a competent juror. 
CROSS EXAMINATION OF MR. C. Q. NUGENT, .JR. 
page 78 ~ By Mr. Ashburn: 
Q. I imagine, sir~ that yon are in the construc-
tion or building business T 
A. At the present time I am with the Mutual Federal Sa,·-
ings & Loan Association, loan consultant. ' 
Q. Do you know Joe Ossen, the accused f f 
A. No. 
Q. Ever heard of him prior to tliis time f 
A. No, sir. 1 
Q. Have _you beard tl1is cnse ,discuss?d in nny wny? i 
A. No, sir. I only saw the p1ctnres m tlic paper. I clicln 't 
read anything about it. I 
Q, You were not sufficiently intcrest<:d to read the nrticlc T 
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A. I was pretty busy otherwise at that time. 
Q. I take it you have formed no impression about the mat-
ter at allf . 
A. No. I don't even recall whose names were involved 
except I heard it was Nowitzky. 
Q. Did you k~ow Detective Nowitzky prior to that time? 
A. Only by sight. 
Q. Have you ever liad any business contact or dealings 
with himf 
A. No. 
Q. Do you know a man named Frank West f 
page 79 ~ A. No, sir. 
Q. Are you conscious of any impression or opin-
ion at the present time which would effect your decision in 
this case? 
A. No, sir. 
Q. You feel that you can reach a decision which will be 
based entirely on what transpires during this trial¥ 
A. Yes. 
Mr. Ashburn: He seems to be a qualified juror. 
CROSS EXAMINATION OF MR. MERLE NE,VTON, JR. 
By Mr. Ashburn: 
Q. ·what is your occupation i 
A. Wholesa·1e florist. 
Q. Mr. Newton, are you conscious of having formed any 
opinion about the issues that will be tried in this case? 
A. No, sir. 
Q. I suppose you have read newspaper articles relating 
to it? 
A. No, I haven't. 'J.111is is tlrn first I have heard of the 
case, in Court this morning. I don't know why because I 
usually read the papers, bnt if I did read it it didn't make 
any impression, not enough to remember it now. 
page 80 ~ Q. Do you know 1\f.r. Leon Nowitzky7 
A. I know him as an officer; that is all. 
Q. Have you ever had any personal contacts with him as 
a police officer 1 
A. Well, about, I guess~ twelve years ago he came up to 
my place looking for a N cgro and sl1owed me a picture. He 
heard he had worked for mP, hut later it developed it was 
some other Newton he Imel worked for. Other than that I 
never had any contact with him. 
Q. He didn't even get the right Newton in that instance 
then? 
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A. No. I 
. Q. Are you conscious of any fact that would cause you to 
reach an opinion outside of what you might hel!,r in ~s 
case7 I 
A. No. i 
Q. You think you could be a.completely impartial juror~ 
A. I think so, yes, sir. 1 
·Note: TI1e following four veniremen were thereupon swbrn 
on their voir dire: 1 
J. Parker New 
C. A. McLean, Jr. 
L. C. Horton 
Frank M. Heath 
Bv the Court : . 
page 81 } 0Q. Gentlemen, are you or any of you related to 
the accused by blood or marriage? i 
A. No. • 
Q. Have you formed or expressed any opinion as to the 
guilt or innocence of the accused? : 
A. No. I 
Q. Are you sensible of any bins or prejudice for or against 
the accused 7 I 
A. No. · 
Q. Can you ,rive him a fair and impartial trial according 
to the law ·and the evidence Y 
A. Yes . 
. CROSS EXAMINATION OF MR. J. PARKER NEW
1
. 
By Mr. Ashburn: 
· Q. Mr. New, what is your business or occupation? I 
A. I am general manager of th<> New Bell Storage Corpo-
ration. I Q. How long have you lived in Norfolk? 
A. Except for n period of four years during the war. since 
1929. I 
Q. Do you know 1\fr. Leon Nowitzky? I 
A. Before the war I had two ot'casions to have dealings 
witl1 him in connoction with police work. I don't 
page 82 } believe I would rct'ognize him enough to pick him 
out of a crowd today. ; 
Q. I suppose that was in connection with some thefts from 
,your company T 
. 
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.A. In connection with some of our employees, yes. 
Q. Do you know the defendant, Osscn 7 
A. No, sir. 
Q. ~ave you heard this case discussed or read anything 
about It1 
A. I read excerpts out of the paper. I always take news-
paper articles with a grain of salt, and I don't believe·! have 
formed any opinion. . 
Q. You are not conscious of having .any impression or opin-
ion which would require any evidence to overcome? 
A. No, sir. 
Q. Do you feel that you can approach the matter with an 
open mind and your decision will be based entirely on the 
evidence here? · 
A. Yes, sh·. 
Q. Do you know Mr. Frank vVesU 
A. No, sjr. 
Q. Are you a member of the Knigl1ts of Pythia7 
A. No, sir. . 
Q. Have you ever visited the Pythian Castle? 
A. No. . -
Mr. Ashburn: Your Honor., Mr. New seems to 
pag·e 83 } be a qualified juror. 
CROSS EXAMINATION OF irR. C. A. McLEAN, JR. 
By lir. Ashburn: 
Q. lfr. McLean, I imagine that you are the McLean in the 
auto supply business T 
A. That is right. 
Q .. Do you know anything about this matter? 
A. Not a thing whatever. 
Q. Have you heard it discussed or have you read about it! 
A. No, sir. · 
Q. You haven't 7 
A. I beg your pardon. I read tl1is original article. 
Q. Did it make any impression on you? 
A. None whatever. 
Q. You are not conscious of any impression or opinion 
wl1ich evidence would be required to overcome? 
A. No. 
Q. Do you know Mr. Leon Nowitzky7 
A. By sigl1t .. 
Q. Have you had any personal contacts with him as a 
police officer? 
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A. No. 
Q. Do you know Mr. Frank West 'l 
page 84 ~ A. No, sir. , 
Q. Are you a member of the Knights of Pytllia f 
A. No, sir. • 
Q. Have you had occasion to visit at the Pythian Castle 'l 
A. Never have. · 
Q. Are you conscious of any reason that would not permit 
you to approach this case with an open mind and decide it 
according to the evidence and the instructions of the Court t 
A. No.· . 1 
Mr. Ashburn: He seems to be a qnalified juror. 
. . 
CROSS EXAMINATION OF MR. L. C. HORTON. 
By Mr. Ashburn: 
Q. Mr. Horton, what is your occupation, sirr 
A. Inventory cle'rk, Norfolk & ·western. 
Q. Have yoll lived in Norfolk very long? 
A. About sixteen years. 
Q. Do you know ai1ything nbout this case? 
A. Not a thing in the world, no, sir. 
Q. Have you ever heard it discussedf 
A. I don't know anything about it. 
Q. Have you rend the newspaper articles f 
A. I saw the headlines when it first happened,. 
page 85 } that's all. I 
Q. And it has never been of anv interest to iVOU 
'since that time'/ • 1· 
A. No, sir. 
Q. Do you know any of ther persons involved in it 7 i 
A. No, sir. I reckon that. is the only reason I didn't 1lead 
it, is ~eQaus~ I didn't know anybody, and I rlidn 't pay '.any 
attention to it. · , 
Q. Are you a member of the Knighjs of Pytl1ia 1 
A. No. 
Q. Have yon ever visited at the Pytbian Castle? 
A. No, sir. 
Q. Do you feel that you could consider this matter with 
an open mind and decide it according to the evidence and the 
instructions of the Court 7 
A. Yes, sir. 
Q. Are you conscious of nny feeling of any kind with re-
spect to the accused, .J osepb Osseo 'l , 
A. No, sir. 
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Mr. Ashburn: I think he is qualified, your Honor. 
CROSS EXAMINATION OF MR. FRANK M. HEATH. 
By :Mr. Ashburn: 
page 86 ~ Q. :Mr. Heath, what is your business, sir7 
A. Shipping clerk for G. S. Crawford l!,urniturc 
Company .. 
Q. Have you lived in Norfolk very long1 
A. Since 1920. 
Q. Do you know any of the principals in this case? 
A. No, sir. ' 
Q. Do you know anything about the case f 
A. No. 
Q. Have you heard it discussed? 
A; No. 
Q. Have you read any of the newspaper articles relating · 
to iU 
A. Just looked at tl1em; that is all, never 1·ead it. 
Q. You were not interested in it? 
A. No. 
Q. You have formed no opinion or impression as to any 
of the essential facts 7 
A. No, sir. 
Q. Have you served on criminal juries before1 
A. No. 
Q. This will be your first experience 1 
A. Yes. 
Q. Do you tllink that you can accord this defendant a de-
cision that will be based only on what is brought before you 
as a juror if vou are accepted 1 
page 87 ~ A. Yes, 8ir: · 
l\f r. Ashburn: I think he is qualified. 
Note: The following three veniremen were thereupon sworn 
on their voir dire: 
M. R. Gregory 
C. L. ,v aterfielcl 
Herman E. Sutton 
Bv tlrn Court: 
·o. Gentlemen, are ~'on or nny of you related to the accused 
by blood or marriage 7 
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A. No, sir. 
! 
I 
I 
to the Q. Have you formed or expressed any opinion as 
guilt or innocence of the accused 'l 
·A. No. , 
Q. Are you sensible of any bias or prejudice for or against 
h~'l ! 
A. No. ' 
Q. Can. you give him a fair and impartial trial accorcqng 
to the law and the evidence 1 i 
A. Yes, sir. ; 
CROSS EXAMINATION OF MR. M. R. GREGORY.: 
By :Mr. Ashburn: 
Q. Do you know anything about this case! · · 
page 88 ~ A. Only just reading the papers. 
· Q. Were you interested in the newspaper ar-
ticle 'I 
A. No. 
Q. Did you accept what you read as being a fact or did 
you entertain some doubt about it? 
A. I took it just like anything else I read, just reading. 
Q. Did it cause you to have any opinion Y 
A. No. 
Q. Are you conscious of any impression that would effect 
your decision in this matter if you were accepted as a juror! 
A. No. 
. Q. You feel that you can reach a decision which will be 
based only on the evidence, the instructions of the Court and 
the arguments in this ease 'l 
A. Yes. 
Q. You have no interest in this affair either one way or 
the other as between t)1e State and the accused Y 
A. No. 
Mr. Ashburn: He seems to be qualified. 
CROSS EXAMINATION OF MR. C. L. ,vATERFIELD. 
By Mr. Ashburn: 
Q. Mr. "T aterfield, what is your occupation, sid 
A. Collector and investigator "for :Mr. Fred 
page 89 ~ Dean. 
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•Q. Have you liv.ed in Norfolk longj 
A; A right good while, yes, sir, twenty some years. 
Q. Do you know Joe Ossen., the defendant 7 
A. No, I don't. 
Q. Do you know 1\fr. Leon Nowitzkyf 
A. As au officer, yes, sir. · 
Q. Have you had contacts with him as an officer! 
A. No, I haven't. 
Q. Mr. ,v aterfield, how long have you been engaged in 
your present occupation Y 
A. Twenty years. 
Q. Have you ever been a poli~e officer? 
A. Yes, sir, about twenty-five years ago. 
Q. For the City of Norfolld 
A. Yes, sir. 
Q. While you were n police officer did you have occasion to. 
-participate in the trial of criminal cases Y 
A. I don't recall any, no, sir. 
Q. Your present work is investigating and making collec-
tions from debtors, is it not Y · 
A. Yes. 
Q. You have occasion to bring suits and to recommend 
suitsY 
A. I don't handle that end of it. 
page 90} Q. Mr. ,vaterfield, have you heard this case dis-
cussed? 
A. No, I haven't. 
Q. Have you had occasion to read anything about it7 
A. I read a little of it in the papers one. time. I didn't 
1·ead all of it at all, but just read a pnrt of it. I didn't lmow 
the guy and I wasn't interested. 
Q. Did you form any opinion about the matter! 
A. No. 
Q. Did it make any impression on you 7 
A. No. 
Q. Do you have any thought about it one way or the other! 
A. No. 
Q. Do you feel that you can approach the matter with a 
-completely impartial mindf 
A. I certainly can. 
Q. You think that your former service as a police officer 
-or your present service as investigator would have no effect 
on any decision you might come to 'I 
A. None at all 
j- ! 
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CROSS EXAMINATION OF MR. HERMAN E. SUTTON. 
I 
I 
' 
By Mr. Ashburn: 
Q. You are Mr. Sutton., are you not t" 
page 91 } A. Yes. . 
Q. Mr. Sutton, what is your occupation 7 
A. Gang foreman for the Norfolk & Western Railroad. 
Q. Do you know anything about this case 1 
A. No, only what I. glanced out of the paper about it~ I 
just glanced at it; but haven't read it. 11 • 
Q. Have you heard the case discussed Y 
A. Offhand statements. I nevei· met anvbody that knew 
any more about it tban I did. · 1 
Q. Were you conscious of any interest in it 7 
A. No, sir. 
Q. Did you form any opinion from what you heard or read T 
A. No, sir. 
Q. Do you know :Mr. Leon Nowitzky'l 
A. By sight only. 
Q. Do you know Mr. Frank ·west? 
A. I knew a Frank ,vest about hYE'ntv years ago. 
Q. You wouldn't know him :µow1 · 
A. If I saw him. 
Q. The one to whom I have ref ere nee was f ormerlv ·en-
gaged in tlle carnival business ancl used to operate 'some 
traveling shows. Do you know him 7 
A. No, sir, I don't. i 
Q. Do you know of any reason in your own mind wl1y you 
could not approach the trial of this case with com-
page 92 } plete impartiality if you were accepted as a juror r 
A. No, sir, I don't. 
Q. Are you conscious of nny feeling with respect to the 
defendant on~ way or the other? 
A. No, sir. 
Mr. Ashburn: .1\Ir. Sutton se~ms to he an acceptable juj°r. 
Thereupon, at one P. :M. a recess was taken to two P. M. 
i 
page 93} AFTERNOON SESSION. 
Met at close of recess. 
Present: Same parties as heretofore noted. 
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Ernest L. Sawyer. 
(Opening statements were made by Mr. Smith on behalf 
of the Commonwealth, and by Mr. M. R. Broudy on behalf of 
the defendant.) 
Mr. Smith: I think at this time I will ask to have the Re-
porter read to the jury the agreed testimony of Dr. Mac-
donald. 
Note: The following stipulation of counsel was read: 
It is stipulated between counsel that Dr. C. D. J. Macdonald 
would testify for the Commonwealth, that he is Coroner of 
the City of Norfolk, that he saw the body of Carrie Hawkins 
Spady, also known as Carrie Spady, on November 
page 94 ~ 16, 1946, and that she died on said date as a result 
of a bullet wound in the head of said Carrie Haw-
kins Spady; and that such testimony is to be considered in 
the trial of this case as if said Dr. Macdonald testified in per-
son, he being present for the purpose but being excused. 
ENNEST L. SA "WYER, 
called as a witness on behalf of· the Commonwealth, having 
been first duly sworn, testified as follows: 
By Mr. Smith: . . 
Q. Will you please state your name l 
A. Ernest L. Sawyer. 
Q. What are your duties 1 
• A. Justice of the Peace. 
Q. For the City of Norfolk? 
A. Yes. 
Q. I hand. you herewith a warrant which purports to be 
signed by E. L. Sawyer, Justice of the Peace, dated 
page 95 ~ November 19, 1946, and ask you to look at that and 
state whether or not you issued that warrant? 
A. Yes, sir, I did. 
Q. Did you issue it on the day it is signed above your sig-
nature 'l 
A. Yes. 
Q. Namely, November 19th Y 
A. Yes, sir. 
Q. ·was tliis warrant issued under the oath and upon the 
oath of Officer Leon Nowitzkyi · 
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Ernest L. Sawyer. 
A. Yes, sir. I 
Mr. Ashburn: The warrant speaks for itself, your Honor. 
The Court: Are you objecting to it 7 
Mr. Ashburn: Yes, sir. 
The Court: Objection sustained. . 
Mr. Smith: "\\1 e introduce this warrant in evidence and ask 
that it be marked as such. 
(The paper was marked "Commonwealth's Exhibit No.1 ".) 
Mr. Smith: So tlmt the jury may understand as we go 
along, this is a felony warrant which reads: 
''Commonwealth of Virginia: 
City of Norfolk, to-wit: 
page 96 ~ To any of the Police Officers of the City of Nor-
folk: 
WHEREAS, Off. L. Nowitzky, hereinafter called complain-
ant, of the City of Norfolk, has this day made complaint and 
information on oath, before me, E. L. Sawyer, a Justice of 
the Peace, of said City, that on the 24th day of December, 
1946, in said city, Joe Ossen hereinafter called accused, !did 
unlawfully and feloniously corruptedly give and offer a gift 
and gratuity to an executive officer, to-wit: a police officer 
in violation of Section 4496 of the Code of Virginia, and. 
whereas I see good reason to believe that an offense has lleen. 
committed : ! 
These are, therefore, in the name of the Commonwealth of 
Virginia, to command you forthwith to apprehend and take 
before the Police Justice of said City, in the Police Cqurt 
thereof, the body of tbe said accused to answer said complaint, 
and to be furtl1er dealt with according to law; I 
And moreover, upon the arrest of the said accused, by fir-
tue of this warrant, I command you in the name of the Cpm-
monwealth of Virginia, to summon to appear at the same time 
and place to testify as witnesses on behalf of the Comrrton-
wealth touching the matter of said complaint, the al>ove 
,1a.med complainant and the following persons: I 
Off. L. Nowitzky, F. E. ·watson, C. J. Staylor, and Jiave 
there and then this warrant with your return thereon. ! 
! 
I 
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Ernest L. Sawyer. 
Given under my hand this 24th day of December, 1946. 
page 97} 
· E. L. SA WYER, 
Justice of the Peace. (Seal.)" 
Mr. Smith: Auy questions 1 
CROSS EXAMINATION. 
By 1\Ir. Ashburn: 
Q. Mr. Sawyer, you have been a Justice of the Peace for 
how long, sir 7 
A. Fourteen years. 
Q. Of course, you know Mr. Leon N owitzky and see him 
frequently, do you not 1 
A. Yes, sir. 
Q. Do you know :Mr. Frank J. West? I believe J. is his 
middle initial 7 
A. Frank ,J, 
·Q. I don't know whether J. is correct, or nott 
A. Used to be with sbows7 
Q. Yes. 
A. Yes, sir, Frank West. 
Q. How long have you been knowing him Y 
A. I l1ave been knowing Frank West, Oh, ten, twelve or 
fifteen years. 
Q. What business is be engaged in now? 
page 98 } Mr. Smith: The Commonwealth has merely in-
troduced a wa}'.rant charging the accused with the 
offense in question. I can't see the relevancy of this. These 
questions are not responsive to the direct examination. 
The Court: I sustain the objection. I will hold the witness 
for you and you may call him back. 
Mr. Ashburn: I was simply trying to save calling him 
back. 
Mr .. Smith: The witness may be instructed to remain on 
call until the pertinency of the questions become apparent. 
The Court: He will not have to stay in the courtroom. You 
will be over in your office subject to call, Mr. Sawyer7 
The ·witness: Yes, sir. 
• 
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page 99 } IRA B. ,vHITE, 
called as a witness on behalf of the Commonwealth,. 
having been first duly sworn, testified as follows: 
By Mr. Smith~ 
Q. State your name. 
A. Ira B. White. 
Q. What is your employment f 
A. Deputy Clerk of the Corporation Court of the City of 
Norfolk. 
Q. Are you also Deputy Clerk of the Corporation Court of 
the City of Norfolk; No. 2 '1 · 
A. Yes. 
Q. You arc Deputy Clerk in both Corporation Courts{ 
A. Yes, sir. · 
Q. Will you tell the jury wl1en the Grand Jury met in Cor-
poration Court No. 1 in December, 19461 1 
· A. On Monday, the 2nd day of December, 1946. 
1 
Q. ,vhen did the next Grand Jury convene in that Cou'rtt 
A. On Monday, January 6, 1947. ! 
Q. Was there any Grand J nry convening in that Court pe-
tween those two dates Y · ! • 
A. There was not. i 
Q. Is it the custom for the Grand Jury in that Courti to 
meet on the first Monday in each month 't I 
A. Yes-. I 
page 100 ~ Q. Unless the Court happens to be in vacation 
during one of the summer monthsY ! 
A. That is correct. 1 • 
· Q. As Deputy Clerk of Corporation Court, Part 2, will 
you state whether· or not the Grand Jury met in Corporation 
Court of the City of Norfolk, Part 2, in those two months 
also? · 
A. Yes. 
Q. December 2, 1946,-
A. Yes. 
Q. And January 6, ·1947'1 
A. Yes. 
Q. Was there any Grand Jury in session between those two 
dates-, or did it convene in those two Courts between those-
two dates'l · 
A. No. 
Q. I show you a wan·ant whicl1 has been introduced in evi-
dence as Commom-.calth's Exhibit No. 1 wl1icb bas attached 
an order of Leonard H. Davis, Police Justice, to the foll~w-
ing effect: 
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Frank West. 
"From hearing the evidence on the foregoing charge, the 
above mentioned accused is sent on to the Corporation Court 
of tl1e City of Norfolk, No. 2, to the next term thereof, to-
wit: The first l\Ionday in January, 1947, to answer any in-
dictment found against him and the witnesses 
page 101 ~ named were severally duly recognized each in the 
sum of One Hundred Dollars payable to the Com-
monwealth of Virginia, for their appearance before the Grand 
Jury of said Court to give evidence of said charge, and not 
to depart hence without leave of Court. 
Given under my hand and seal this 26th day of December, 
1946. 
LEONARD H. DAVIS, 
Police Justice." 
I ask you if the next Grand Jury of the Corporation Court 
of the City of Norfolk, No. 1, was in the usual course of pro-
cedure scl1edulcd to meet, and which did meet after Decem-
ber 5, 1946, was the Grand Jury that met on the first Mon-
day in January, 1947, namely, Monday, January 6, 19471 
A. That is correct. 
Mr. Smith: Take the witness.-
1\Ir. Ashburn: ,ve have no questions. 
page 102 ~ FRANK WEST, 
called as a witness on behalf of the Common-
wealth, having been first duly sworn, testified as follows: 
By Mr. Smith: 
Q. State your name. 
A. Frank West. 
Q. Your age? 
A. Fifty-nine. 
Q. Your residence? 
A. 212 Oa~rove Road. 
Q. In the City of Norfolk! 
A. Yes, sir. 
1\fr. Ashburn: I didn't get the residence. 
The Court: 212 Oakgrove Road. 
By Mr. Smith: 
Q. What is your occupation 7 
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Frank West. 
A. Bondsman. 
Q. Do you know Officer Leon Nowitzky of the Norfolk Po-
lice Department, . ! 
A. Yes. . · I 
Q. Approximately how long have you known him? , 
A. Between twenty and twenty-five years. I 
Q. Will .you tell the Court and jury whether you and Of-
ficer N owitzky are good friends? i 
A. Yes, sir, we are good friends. I 
page 103 } Q. Over what period of time have you been good 
· friends! / 
A. Practically since I have known him. 1' 
Q. Do you know the accused, Joseph Ossen? . 
A. Yes, sir. 
Q. ·Do you see him in the courtroom? 
A. Yes. 
Q. Point him out to the jury. 
A. The gentleman sitting near the pole. 
Q. Sitting at counsel table next to counsel Y 
A. Yes. i 
Q. Did you, or not, have any conversation with the accused, 
Joseph Ossen, with reference to the charge of murded I 
A. Yes, sir. ! 
Q. Pending against Joseph Ossen Y 
A. Yes, sir. 1 
Q. Tell the jury in your own words what conversation you 
. had, when and where the first conversation, if there was more 
than one, took place and how it happened that you had this 
conversation with the defendant? ! 
A. During the first week in December I was at the comer 
of Bank and Charlotte Streets-Bank and City Hall rather 
and there was quite a lot of traffic there and I was standing 
there waiting to get across and finally someone spoke to I me 
and said, "Hello, :Mr. West". ! 
Q. In December of what do you meant : 
page 104} A. This past December, sir. 
Q. This past December 7 
A. Yes, sir. 
Q. This last December, 1946? 
A. Yes. 
Q. Go ahead. ! 
A. He says to me, "How do you do, Mr. West?" I said, 
"How do you cloY" He said, "I want to talk to you for a 
minute". I said all right and so we stepped aside probably 
! 
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Frank West. 
fifteen or twenty feet away from the corner and he says to 
me, "You know me, don't you¥" I said, "I know your face 
but I don't know your name". He said to me, "My name is 
Joe Ossen and I am accused of that murder or killing that 
girl and I am just as innocent of it as you are". So I in turn 
said, "Why should you worry?" He said, "I understand 
you are a good friend of Leon Nowitzky". I said, "I am". 
He said, '' If you can get Leon N owitzky to throw the case out · 
that is against me before the Grand Jury I will give him 
three Grand". I said, "What do you mean1" and he said, 
"$3,000.00". I said, "I will deliver it for you, I will tell 
l1im ". He said all right. He said, "How can I get in touch 
with you 1" I said, "I am alw1:tys down around City Hall 
Cafe". He said, "What is your telephone numbed I want,· 
to get in touch with you". I gave it to him and he said, "You 
better take my number, also", so I did and I 
page 105 ~ walked away from him. About two, three or four 
days after, something like that, I don't remember 
just the date,· I met Leon N owitzky and I told him about it, 
what.Mr. Ossen said, and Nowitzky said, "I have got some-
Mr. Smith: Just a minute. I don't think it is proper. I 
assume counsel will object and I don't think it is proper for 
l1im to repent the conversation-
Mr. Ashburn: Just a moment. 
The Court: Don't say anything other than what Ossen 
said to you. 
Mr. Ashburn: The Court is anticipating an objection. 
There is no objection. The Commonwealth can't object and 
we don't object. 
The Court: I sustain the objection at this time. If you· 
want to cross examine him, all right. · 
l\Ir. Ashburn: We take an exception because the witness 
was relating the facts and circumstances leading up to what-
ever happened, which is a part of the res gestae. 
The Court: You make no objection to bis conversation with 
Mr. Nowitzky? 
Mr. Ashburn: No, sir. We will object when 
page 106 ~ we think the case requires it. 
The Court: If you have no objection to the 
convcrimtion, I will allow it in, but I am not going to allow a 
part of it in with the rig~t to object to so~e. . 
Bv Mr. Smith: . 
0 Q. Tell what you said to l\fr. Ossen· and what he said to 
18 '5upreme Court of Appeufs of' Virginia 
Fmnk lV est. 
you.· Don't repeat any conversation between yon and any-
one else that took place unless Mr. Os-sen was present. You 
have just told what l\fr. Ossen said to you and what you said 
to him, and what you and he did about this matter. 
A. Shall I start over again? 
Q. Don't repeat anything that anybody else said to you 
except Mr. Ossen. 
A. Mr. Ossen-
Q. After Mr. Ossen told you what yon say be did-
A. l\Ir. Ossen told me that he would give him three Grand. 
Q. You haYe gone over that and there is no use to repeat 
it. As a result of the conversation you had with :Mr. Ossen, 
you stated at a later date you saw lfr. NowitzkyY 
A. Yes. 
Q. Did you have any conversation with Mr. Nowitzky1 
A. I did. · 
Q. After that conversation with :Mr. Nowitzky, did you 
have any further conversation with Mr. Ossen: 7 
page 107 } A. On the telephone. · : 
Q. How soon after the conversation yoll bad 
with l\fr. Nowitzky did you talk to Mr. Osseni Was it :the 
s~me day or some other day, or do you remember? i 
A. I think it was the same day. I am positive it was ithe 
same day. ; 
Q. After that conversation that you had with l\fr. Nowitzky, 
what was the conversation that you had with Mr. Ossen/ on 
the telephone 7 · 1 
· A. Over the telephone Mr. Ossen told me to offer him 
$3,500.00 with the understandin~ that it would have to be put 
out of the Grand Jury otherwise he would not give him a 
cent. ! 
Q. But. it ,~ould have to be put out of the Grand Jury1 ! 
A. Yes. : 
· Q. Did Mr. Ossen use that exact language, or will you !ex-
plain what Mr. Ossen meant, if you know, by saying it would 
have to be put out of the Grand JuryY · 
A. We were talking about the murder, the trial. 
Q. You mean :Mr. Ossen 's trial t 
A. Yes. · 
Q. After that conversation with Mr. Ossen, did you have 
any further conversation with :Mr. Nowitzkyf 
A. Y: es, sir. · 
Q. Did you have any further conversation with Mr. Ossen 1 
A. Over the telephone. 
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page 108 ~ Q. How many conversations did you have over 
the telephone with Mr~ Ossen, the defendant, after. 
the first meetin~ and prior to the night of December 24th 7 
A. Three or tour. The next time I saw him-
Q. When did you next see him in person, if you· ever saw 
him'l 
A. At my home. 
Q. What transpired there at your home 7 
A. WhaB . . 
Q. What took place at your home between you and Mr. 
OssenT · 
A. He came to my home to chat. I opened the door and he 
and I went upstairs and we sat down and he says to me, 
"What have you been doingY" and I told him it was all the 
same and, "He told me he would let me know later", so he 
said, "Now, don't forget; I will not give him a cent unless 
it is kicked out of the Grand Jury, and I want to meet him 
as soon as possible". That is the end of that conversation. 
Q. Do you recall about when that was j 
A. No, I don't recall the exact date. It was at night. 
Q. Was anyone else at your borne besides you upon this 
occasion when Mr. Ossen came there'l 
A. No, sir, nobody. 
Q. You were alone l 
A. Yes. 
page 109 ~ Q. Did Mr. Ossen ever come to your I1ouse on 
any other occasion 'l · 
A. No, sir. 
Q. Did you, or not, have any conversation with Mr. Ossen 
on December 24, 1946'1 
A. Over the telephone. The first was over tlie telephone. 
Q. About what time was it Y 
A. It must have been-
Q. Do you remember whether it was in the morning 7 
A. In the afternoon. . 
Q. How many times did you talk to Mr. Ossen on Decem-
ber 24th? 
A. Twice in person. 
Q. Twice in person f 
A. Yes. 
Q. How many, times ove1 the telephone? 
A; I talked to him oncl' over the telephone. 
Q. What did you say to Mr. Ossen 'l Just tell us what hap-
pened. Tell us what happened on December 24th between 
you and l\fr. Ossen, not between anybody else and you but 
between you and Mr. Ossen 'l 
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A. On the 24th I told him to be in the alley behind the 
Pythian Castle and Leon Nowitzky's car would be there, and 
to wait in the car until Nowitzky came. That was 
page 110 ~ to be nine o'clock that evening. 
Q. Before you told l\Ir. Ossen that, had you 
had any conversation on that day with Mr. Nowitzkyt 
A. Yes, sir. 
Q. After you told l\Ir. Ossen that, did you have any fur-
ther conversation with l\Ir. Nowitzky that dayY 
A. No, not in regard to that. About seven-thirty that 
night I left borne. 
Q. You didn't complete answering the question. Tell us 
what you did on December 24th, four days after the last tele-
phone conversation you had with Mr. Ossen. 
A. I met Ossen about eight o'clock that same night, and 
when I saw him-
Q. Where did you meet him T i 
A. In front of the Pythian Castle at Llewellyn Avenue~ 
Q. Is that in the City of NorfolkY i 
A. SirY . : 
Q. Is that in the City of Norfolkf I 
A. Yes. I met him there about eight o'clock. I 
Q. How did you happen to meet him in front of the Pytliian 
Castle? · [ 
A. I was going in and he popped right in front of me on 
the sidewalk. I saw him and said, '' Os sen, you are early, 
aren't you?" He said, "You told me eight o'clock", arid I 
said, "No, nine o'clock". He said, "No, you told 
page 111 ~ me eight". I said, "If I did I made a mistake". 
I said, '' I wiH be back again about ten minutes to 
nine". 
Q. What did you do Y 
A. I went on in the Pythian Castle and stayed there, hung 
around f~r awhile, and about ten minutes to nine Mr. No-
witzky was sitting around there, and I told Nowitzky-
Q. Wait a minute. Did you speak to Mr. Nowitzkyt 
A. Yes. 
Q. Don't repeat what you said to him. What did you do 
after you spoke to him T 
A. I went outside of the front door and I met Ossen. He 
and I walked up Llewellyn, the one hundred block, I guess, 
the first block, and went up to the corner and turned left, 
and there is an a}Jey there . 
. Q. Is there a street that comes in there, or noU 
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A. The first block; walked up to the first intersecting 
street. 
Q. ·which way did you turn 7 
A. Left. 
Q. You walked to the left 7 
A. ,v alked a few steps and then turned to the left again 
into an alley. Some call it a street and some an alley. It 
looks like an alley to me. It is very dark. . · 
Q. In which direction did you walk after you 
page 112 ~ left the alley 7 
A. Towards the back of the Pythian Castle. 
Q. You and Mr. Ossen together 'I 
A. Me and Mr. Ossen together. 
Q. What did you then do Y 
A. We walked up there and he said, "Well, it is pretty 
dark". I said, "Yes, it is dark". When we got up behind 
tbe Pytbian Castle there was four or five automobiles there 
and I said to him, "This is Leon's car". He said, "ls any-
body in iU" and I said, "I don't tl1ink so", and we looked in 
the car and tried the trunk behind and nobody was there and 
nobody around, so he sat in the car. We had not been there 
but a minute or so, a couple of minutes, at the most, when 
the door from the basement of the Pythian Castle opened 
and Leon N owitzky walked out. 
Q. Before Mr. N owitzky came out did you say anything 
to Mr. Ossen or did he say anything to you 'l 
A. Yes, I did. I said, '' Ossen, do you know what you are 
doing?" and he said, "Yes. I have got to take a gamble". 
That is exactly what be said. Just at that moment I saw 
Leon come out of the door, and Leon come out and turned 
to his left and come up about six steps, and I was out there 
ove1· towards his car and I walked towards Leon. 
Q. Don't repeat anything you said. 
A. vVha t I said to Leon? 
Q. Don't repeat anything you said to Nowitzky, 
page 113 ~ if you said anything to him. You left Mr. Ossen 
in Leon's car! 
A. Yes. 
Q. And walked in what direction f 
A. Towards the steps leading down from the Pythian 
Castle. 
Q. There are steps in thereT 
A. Yes. 
Q. As you went towards the Pythian Castle, where was 
Officer Nowitzky? 
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A. In three or four feet of me coming towards the car.J 
Q. Coming towards his car 'l I 
A. Yes. 1 
Q. The last time you saw Officer Nowitzky, was he going: 
towards his car 'l 
. A. That is right. 
Q. Was Joseph Ossen in Officer Nowitzky's car at that 
time7 · 
A. Yes, sir. 
CROSS EXAMINATION. 
By Mr. Ashburn~ ! 
Q. Mr. West, let me sec if I can get you placed corrcctl)· 
in this picture. I understand that you are a professional 
bondsman at the present time! 
A. Yes, sir. 
page 114 ~ Q. How long have you been engaged in that 
business1 
A. About two years. 
Q. Does that represent the length of time that you have 
made your home in Norfolk 'l I 
A. No, indeed. I have been living in Norfolk on and off 
for twenty-five years. , 
Q. I suppose that up to the time you sold the carnival busi-
ness you were only here a small portion of the year Y : 
A. Seven months of the year • 
. · Q. And how long was that 'l 
A. I say about twenty-five years all told in and out
1 
of 
Norfolk. 
Q. And you gave up the carnival business when 'l I 
A. About three years. i 
Q. In engaging in. business- of professional bondsman you 
become surety on bail bonds for persons that are accused of 
some offenses t I 
A. Yes. : 
Q. I believe you said that you were a great friend of Mr. 
Leon Nowitzky'l 
A. Yes, sir. 
Q. You have been close personal friends for some tweµt)· 
years you said 1 · 
A. Yes. , 
page 115 ~ Q. And for the Inst two or three years :-,·ou have 
seen Mr. Nowitzky practical1y every clay'l I 
A. I wouldn't say every day. :; ·:, 
! 
.. 
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Q. Very frequently 7 
A. Very frequently. 
Q. I believe you said on direct examination that it was your 
custom to meet him over here in the Court Cafe and have a 
cup of coffee and a conversation with llim 7 
A. You. could meet him practically every day there. 
Q. And you knew that 7 
A. Sir? 
Q. You do do that! 
A. No, I don't meet him every day. 
Q. Have you ever gone with him on trips in the City of 
Norfolk for the purpose of arresting various people charged 
with di:ff erent offenses Y 
A. ,Vhy, I have, yes. · • 
Q. Numbers of times, have you not1 
A. Quite a number of times. 
Q. And you have become surety on many bail bonds for 
persons whom he had arrested Y · 
A. Not over two or three. 
Q. Do you wish to limit them to t.wo or three 1 
A. That is it. 
Q. Do you have any accurate idea of how many 
page 116 ~ you have become surety on 1 
A. The total 1 · 
Q·. Yes. 
A. I don't know. 
By the Court: 
Q. How many bail bonds all told of persons arrested by 
l\Ir. NowitzkyY 
A. (No response.) 
By Mr. Ashburn: -
· Q. How many bail bonds in cases of persons arrested by 
:Mr. Nowitzky7 
A. Not over two or tllree. 
· Q. Have you become surety on any bail bonds for any such 
persons since the 24th of Novemher7 
A. Yes. 
Q. Since the 24th of De<>ember7 
.A.. No. I went one, bnt I don't know just what the date 
was. 
Q. ,vas that :Mrs. Tarkington? 
A. Yes. 
Q. How much was the bond 7 
A. $1,500.00. 
84 Supreme Court of Appeals of Virginia 
Frank West. 
Q. WhaU 
A. $1,500.00. 
Q. ":-as she arrested by Mr. Nowitzky'l 
page 117 ~ A. I presume she was. 
Q. And sent to you to become surety on her 
~~, . . 
A. No. He didn't send her to me. He didn't send l1er to 
me. I was in there at the time they came in. 
Q. You were whP-re 1 
A. Police station. , 
Q. You are still the best of friends today'l 1 
A. Well, I guess so. : 
Q. :Mr. VY est., I believe you are a member of the Knights 
of Pythias Y • • 1 
A. Yes. I 
Q. And spend considerable time at the Pythian Castle¥ 
~I~ I 
Q. Does :Mr. No.witzky? I 
A. Well, he kind of runs thnt place. · 
Q. He is kind of in charge of it, isn't he'/ 
A. Yes. 
Q. And you spend a great dc,al of time there with him Y . 
A. Not with him. There is plenty of people going in there. 
I go in there and sit down. 
Q. You have been there recently, have you noU 
A. Sir'l 
Q. You have been there recQntlyY 
A. I was there last week two or three times. 
Q. I understood you to say, ~fr. West, that you 
page 118 ~ didn't know ,Toe Ossen prior to the early part of 
December, 1946'1 
A. Not by name; not by name. 
Q. You had had no conversation with him on any subject 
prior to the early part of December, 1946 Y · 1 
A. No, sir. · 
Q. You were strangers to each otber'l i 
A. Yes, as far as names. I say anyway I didn't knowlhis 
name. I 
Q. And you tell the jury your firgt contact with hi~ in 
any manner was when he cnme up to. you at the corne11 of 
Bank Sti·eet and City Hall Avenue? I 
A. Yes. · I 
Q. And introduced l1imself to yon? · 
A. Yes, sir. 
Q. What day was that'l 
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A. It was during the first week of December. I don't re-
member exactly the date. 
Q. Do you know the day of the week'/ 
A. Sir! 
Q. Do you know the day of the week 7 
A. No, I don't remember just what day it was. 
Q. Do you know the hour of the day 7 
A. I wouldn't state the ]10ur because I don't know what 
hour of the davit was reallv. Q. Was it morning or afternoon? 
page 119 } A. I am pretty sure it was around-it was af-
ternoon I think. 
Q. That means after lunch time? 
A. That means after lunch time. 
·Q. Some two or three o'clock? 
A. I think so, although I am not positive. 
Q. You know it was not at nig11t Y 
A. No, I know it wasn't at night. 
Q. How did you happen to be standing on the corner of 
Bank Street and City Hall A venue Y 
A. I was coming from the market and traffic was heavy, 
buses was unloading across tho street, ancl I stopped to _get 
across. 
Q. And it was just by accident that you happened to be 
there7 
A. I come down there right along. 
Q. Just by accident that Mr. Ossen happened to be there 
at that time? 
A. I don't know that. 
Q. There was no particular arrangement for any meeting! 
A. No. 
Q. No prior discussion! 
A. No. 
Q. What did you say the conversation was on that occa-
sion at the r,orner of Bank Street and City Hall Avenue! 
A. I was standing fl1ere and somebody said, 
page 120 } "Hello, l\f r. 'West.'' I turned a1·01md and it was 
him. J didn't know him bv name, Mr. Ossen. He 
said to me, "I want to talk to you."· I said all right, so we 
stepped over or stepped hnck a little ways. He said to me, 
"Don't you know my name?" I said, "No. I have seen you 
n number of times but I ilon 't know your name.'' He said, 
"I am .Jos. Ossen. the man that is accused of shooting that 
woman." He said, "You are a good friend of Nowitzky's, 
I understand.'' I saiil yes. He said, "I am just as innocent 
of the shooting or killing as you are." I said, "Why should 
86 Supreme Comt of Appears of Virginia 
F~an,k West. 
you worry theni" Ile said, "I want to meet Nowitzky.1 If 
· he can get that thing kicked out before the Grand Jury I will 
give him three Grand.". I said, "You mean $3,000.00Y" and. 
~~d~L ! 
Q. How long were you in the camival business t 
1 
A. Thirty years. , 
Q. It was necessa1-y for you to ask him whether he meant 
$3,000.00 when he said, "three Grandt" · 
A. No. I took it for gra.nted, and I wanted to make sure 
what be said. 
Q. The term "three Grand" was enth·ely familiai- to you 't' 
A. Sometimes. 
Q. Always, was itt i 
A. No, not always. I 
Q. vVas thnt the extent of the conversatiop t 
page 121 ~ A. Well, yes. 1 
Q. That ended right the1·ef ' 
A. No. He said, "I want you to see.him. I want to get 
it kicked out before the Grand Jm-y." , 
Q. What did you say? 
A. I said, "I will tell him." He said, "How can I get 
in touch with you?" and I snid, "I am around City Hall all 
the time." He said, "'What is your telephone numbed" and 
I gave it to him and he gave me back his number in turn. ! 
Q. What telephone number did you give him t I 
A. 46910. 
Q. Is that your residence nnmbcrY 
A. YeL · : 
Q. So you gave J1im your residence telephone nnmbei·f 
· A. Yes, sir. 
Q. Did you think there was anything improper in the pro-
posal which you say he then made to yon 1 1 
A. I didn't know. I felt sor1-y for him. The man said ho 
was innocent. · ! 
Q. ,vhat was your impression of the kind of proposal ~1ou 
say was made to you there Y I 
A. Sir? 
1 Q. ·what was your impression of the kind of proposal :you 
say was made to you on tlrnt occasion 7 i 
A. I didn't know anything about the thing '.one 
page 122 ~ way or the other, so I <leli,Tered the message: 
Q. When did you deliver it f ' 
A. A couple of days later, I think, or two or three days; 
I don't remember just when it was. I didn't see the man, 
Nowitzky, that ·day. · . 
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Q. ·where did you deli Yer the message 7 
A. In front of the Court Cafe. 
Q. In front of or in it t 
A. Outside. 
Q. And that was two or three clays laterY 
A. It was. . 
Q. What were the words you used when you cleliverecl the 
message to :Mr. Nowitzky, as you say? 
A. I told Mr. Nowitzky that I hacl a man named Joe Ossen 
that had been accused of murder or shooting and he wanted 
to give him, $3,000.00 '' If you can lmve it kicked out or put 
out before the Grand Jury." 
Q. '' Give you $3,000.001'' 
A. WhaU · 
Q. Did you say you told l1im the man, Joe Ossen, wanted 
to give you $3,000.007 
A. No, give him. 
Q. What did he say? . · 
A. He thought for a minute and said, "'Vell, I have ·got 
some tests to make and I will let ,1011 know later." 
Q. He was to let you know later whether he 
page 123 } would take $3,000.00 after he made tlie tests i 
A. Yes. 
Q. That is the impression yon got from him 7 
A. Yes. 
Q. He told you lie was going to make some tests and after 
he had made them he would let you know whether he would 
take the $3,000.00 t 
A. No., he didn't say he would take $3,000.00 but, "I will 
let you know later after I make the tests/' 
Q. Was that the extent of your conversation with l\Ir. No-
witzky? 
A. Yes. 
Q. That conversation lasted nbout how long! 
A. Two or three mhiutes, som(!thing like that. 
Q. Did you contact Mr. Nowitzky again or did be contact 
you? 
A. I contacted Ossen and told him what Nowitzky had told 
me. 
Q. You told Ossen N owitzky was going to make some tests 7 
A. And after be made them he would let me know. 
Q. He would let you know? 
A. Yes. 
Q. That was the extent of your converi::ation with Ossen 7 
88 Supreme Court of Appeals of Virginia 
i 
Frank West. 1 · 
t 
A. No. That is the time-he told me to give him 
page 124 ~ $3,500.00 but that he would have to get it put out 
before the Grand Jury or he would not give him 
a cent. · • Q. And that was your conversation over telepl1one ,ith 
Ossen? . : 
A. Yes, sir. , 
Q. That was the first tel<.'phone con,ersation you had ever 
had with llim 1 
A. Yes. 
Q. You called him 1 
A. Yes. I Q. ·where did you call him? : 
A. l have got the number. I don't know the number, but 
I have got it marked down l1ere. It is 41831. He told me 
I could get him there in the day between twelve and one 
because he had his meals there. 
Q. Let's see that, please. , 
A. It is this piece here. i 
Q. Now, as a result of tlmt telephone conversation1 as rou 
say, you were waiting for l\fr. Nowitzky to advise you as to 
the result of these tests and Mr. Ossen was waiting for you 
to call him further7 
A. That is right. 
Q. Is that right? 
. A. Yes. I 
· Q. How soon was it tllat Mr. Nowitzkv advised 
page 125 ~ you M to the result of his tests? · ' 
A. A day or two later. I don't know exactly. 
. Q. A day or two later t 
A. It may have been the following day. I can't say that 
date. · I 
Q. Let's review tllis for a moment.. It was in the early 
part of December when you had your fir~t conversation with 
Ossen, you talked to Nowitzky two or three days later and 
called Ossen on the phone the next dav, not more than five 
days bad elapsed up to that point 7 • 
A. I wouldn't say it was five da~·s. 
Q. Less than five days. The information or advice that 
Mr. Nowitzky gave you a day or two later-
:Mr. Smith: Information lie got from ~fr. Nowitzkv would 
be hearsay testimony as far as this witness is concerned and 
it wouldn't be proper. 
The Court : You gentlemen come up here. 
·--
' 
. Joseph Ossen v. Commonwealth of Virginia 89 
Frank West. 
(The Court and counsel c.onferrerl at the Judge's bench.) 
The Court: Here is the trouble about it: Their defense 
is entrapment and the only way you can prove it is by what 
was said. . 
Mr. Smith: Nowitzky can't say what he told 
page 126 } ·west. 
· The Court: You would not expect this gentle-
man to be bound by what Mr. Nowitzky said. 
Mr. Smith: I want to make it clear it is not responsive 
to the direct examination. · 
The Court: I will sustain the objection at this time but 
will allow vou to recall West if vou so desire. 
Mr. Ashburn: My contention iR it is perfectly admissible 
and we state for the record that his credibilitv ·is under at-
tack. • 
l\fr. Smith: You are making an announcement for the 
benefit of the jury. 
l\Ir. J. L. Broudy: Exclude the jury then. 
The Court: You need not make it quite so loud. 
Mr. Ashburn: I don't belie':e I can make it quietly. Sup-
pose your Honor excludes the Jury. 
Here is a witness whose credibility is under dire~t attack. 
The limits of cross examination, permit his inter-
page 127 } rogation on any conversation or facts relating to 
the charge against the aceused; and this particu-
ht r conversation between him and Nowitzky is of the very 
essence of what was actually done Rpd refers to the charge 
contained in the indictment. 
The Court: I am inclined to let it in. If :Mr. N owitzky 
was attempting· to entrap the accuRed and this witness was an 
accomplice, I think it is admissible, but I don't think it is ad-
missible for any other purpose. If it appears that it is not 
admissible, at the proper time I will so instruct the jury. 
Bv :Mr. Ashburn: 
• Q. He was to let you know after he made some tesb,. You 
say be did let you know a day or two Inter. I ask you what 
110 then said to you Y 
A. Shall I answer it? 
Q. Yes. 
A. He still says, '' I will let you know later.'' 
Q. So tliat was no commitment of any sorU 
A. No. 
Q. How long was it before you heard from him againt 
A. Tl1at was the following day, on the following day. 
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Q. On the following day what did Mr. Nowitzky 
page 128 ~ say to you Y . . 
A. He said he would still let me know. : 
Q. That was not definite either, was iU · 
A. No. 
Q. When did you next hear from him i 
A. I was sick for eight or ten days. I was at home. Tlmt 
is when Ossen called on me, while I was at home. 
Q. You were sick when he called on yon 1 
A. Yes. 1 was up and around. I bad shingles for thre~ 
months. · f 
Q. "\Vere you in bed 1 
A. No. ! 
Q. "What date was it when he called on you at your home1 
A. It was in the evening, at night. I don't remember what 
date it was. I · 
Q. With reference to the 24th of December, how soon was 
it to that time 1 I 
A. Well, it wasn't-I am not positive ,vhat it was, but I 
kuow that I went.out on l\[onday, the 23rd, left the house on 
the 23rd to come downtown. 
Q. Had you seen Mr. Osrrnn in person again when you left 
the house and went downtown ! 
A. No. · 1 Q. So it must have been after yon came downtown on 1the 
23rd ,vhen he called· nt your home? · · 
page 129 ~ A. No, before the 23rd. 
Q. Befor~ the :!3rcl when he called at your 
home? 
A. Yes. 
Q. How long before tbntf 
A. Oh, approximately three or four days, 
that. 
i 
something like 
Q. When he called at your home, that was the second time 
you had talked to llim in person rather than by telephone} 
A. Tl1e second time, yes, sir. : 
Q. You say it was at nigl1t when he c'allcd 1 11 
A. Yes. · 
Q. I believe you said on your direct examination that no 
one was at home'l · 
A. Nobody but myself. 
Q. Mrs. West wasn't there'l 
A. No, sir. 
Q. You are married 1 
A. Yes, sir. 
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Q. Mrs. West just happened to be ont on that evening7 
A. Yes. 
Q. Mrs. West has never seen l\Ir. Ossen 7 
A. No. 
Q. And wouldn't know him if she saw him f 
A. I don't think so. 
Q. You never introduced :Mrs. ,vest to l\Ir. Ossen7 
A. No. 
page 130.} Q. ,v11at transpired on the occasion of that 
visit to your home 7 
A. He said to me, "Have you found out anything what-
ever7" I said, "No, I haven't. I haven't been out and 
haven't seen Nowitzky since the last time I called you up." 
He said, "That still goes. I will give him $3,500.00 if l1e 
gets it kicked out before the Grand ,Jury but otherwise I won't 
give him a cent," nnd he says, ''Now, I will take care of you 
and give you something.'' I told him I didn't care f-0r n 
thing. 
Q. ,vas tllere any talk about tests on that occasion 7 
A. No, there wasn't. · 
Q. You had already told him Mr. Nowitzky was going to 
make some test and let yon know the results of it¥ 
A. Yes. 
Q. Up to that time he hncl not let you know tbe result 7 
A. No, sir. 
Q. How Jong did :Mr. Ossen remnin at your homel 
A. Oh, I don't believe over ten minutes. 
Q. You made no engagement with him at that time for any 
further meeting7 
A. No, sir. · 
Q. ·well, how did it hnppen tliat ~·on contacted llim on De-
cember 24th 7 
A. After I saw N owitzkv. 
page 131 } Q. So you saw Nowitzfry. That was on the 
morning of December 24th¥ 
A. That is right. 
Q. Your last conversation with Nowitzky he was still to let 
you know the result of those tests 7 
A. No. That clay he told me-the first time I tolcl him 
about it was ten o'clock in the morning, I can't say the exact 
time., but around that, nnd he said, "I will let you know in a 
little while." I think it was two or three hours aftenvnrds, 
something like that, l1e met me and said, "Tell him to meet 
me tonight at nine o'clock bel1ind tho Pythian Castle in my · 
car." 
Q. "Tell him to meet me tonighU" 
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A. "Tell him to meet me at nine o'clock in the alley be-
hind the Pythian Castle where my car will be parked." 
Q. ,v as there any further com·ersation between you and 
Mr. Nowitzky7 · 
A. No. 
Q. ,v as anything said as to the result of tlle tests he had 
madeY 
A. No. 
Q. He never did tell you 7 
A. No. He conned me along. 
1 Q. That is all there was said between you on that o~ca-
sion Y · 
page 132 ~ A. Yes. 
Q. Did yon say :Mr. Nowitzky conned you 
along?. 
A. I mean not telling me about the tests. 
Q; Maybe I didn't hear it very well and missed that part 
of it. You say "conned me along?" 
A. No, I didn't say that lie conned me along. 
By the Court: 
Q. ,vhat did you say? . 
A. He asked if N owitzky told me anything about the tests 
and I told him no. He must have been conning me along 
about it. 
Q. i\Iust have been conning you along about it Y 
A. Yes. 
~. ,vhat did you menu by that! 
A. You have got me. It is just a hy-word. 
By Mr. Ashburn: 
Q. ,vhat did you do when Nowitzky said he would see 
Ossen that ni!?;ht at nine o'clock? 
A. I called ·Mr. Ossen up and told him. 
Q. ,Vhere did you get him then 7 
A. At that number. 
Q. For what purpose did you tell him that Nowitzky would 
meet him7 i 
A. Sir1 I 
Q. For wlmt purpose did you tell him !No-
page 133 ~ witzky would meet llim Y ! 
A. Exactly what Nowitzky told me, and he had 
asked me-
By the Court: 
Q. What did you tell Mr. Ossen 7 
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A. I told .Mr. Ossen Nowitzky had snid to meet him there 
:at nine o'clock .at the Pytl1ian Castle, behind the Pythian 
Castle, iu his car. He suid to me in return, "I don't know 
-..vhere the car will be." I said, "You meet me and I will 
.show you where it is at." · 
.Bv Mr. Ashburn: 
·Q. Your only interest in the matter was to show :Mr. Ossen 
where the car would be? 
A. That is right. 
Q. I understand you did meet llim that uight under the 
-circumstances wl1ich you have related 1 
A. Met him at eight o'clock and ten 'minutes to nine. 
Q. And you told llim to get in Mr. Nowitzky's cad · 
A. I showed him where the car was and he got in the car. 
Q. For what purpose did you show it to Jiim 7 
A. Sir7 
Q. Fot what purpose did you show him where the car was7 
A. Nowitzky told me that is where tl1e car would be. He 
said himself lie wanted to· give N owitzky the $3,500.00 if he 
got it kicked out before the Gran~ Jury. 
page 134 } Q. "r ere you standing there beside the car talk-
ing to him when Mr. Nowitzky came up? 
A. He liad not got to the car yet, .and I left before No-
witzky got to tl10 car. 
Q. Did you hear any conversation between Ossen and No-
witzky1 
A. No, I didn't. 
Q. Did you see him when I1e was arrested? 
A. No. 
Q. But he was arrested within fifty yards of you? 
A. I don't know. I dicln 't see it. I was inside of the hall. 
Q. How long did you remain inside of tl1e hall? 
A. Until after eleven o'clock. 
Q. Did you know Osscn was g·oing to be arrested when he 
got in that car? 
A. No, I didn't. 
Q. You didn't know it? 
A. No, sir. 
Q. You had no reason to believe lie was going to be ar-
rested 1 . 
A. I didn't have any reason in the world to believe that 
he was going to be arrested. 
Q. "Tere any charges placed against you by reason of bis 
arresU 
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A. No, sir. I 
page 135 f Q. There never h&s been any eharges placed! 
against you 'l i 
A. No. 
Q. Nothing was ever said to you about the ma:ttert 
The Court: What do yon mean by thaB 
Mr. Ashburn: By the public authorities_ 
A. No. 
' 
' 
By Mr. Ashburn~ i 
Q. Nothing was ever said to you by the public authorities: 
as to your part in that 'l I 
~fr. Smith: I object to that as improper-
The Court: I sustain the objection. 
Mr. A~hburn: We take an exception. 
By Mr. Ashburn: 
Q. Do I understand that no official of the Police Depart-
ment or :M:r. Nowitzky has ever questioned you as to your 
participation in this affair since then? f 
A. Nowitzky has never questioned me at all. : 
Q. And no other official of the Police Department Y 
A. Uh, uh. 
Q. \Vhat do you mean by uh, uh 'l 
A. I was up to Captain \Vntson's office and told him 
what I knew about it. 
Q. How did it happen that you went to Captain Watso1:1's 
office¥ : 
page 136 } A. N o,vitzky told me to go. I 
Q. Whot 
1 
. 
. A. Nowitzky. 
Q. When did he give you that message f 
A. I don't know what date it was. I don't know when the 
date was. · 
Q. ·was it Christmas dayY 
A. No, sir. 
Q. After Christmas 'l 
A. Yes. 
Q. WhaU 
'A, Oh, a day or two after Christmas. 
Q. You went there at l\Ir. Nowitzky's suggestion¥ 
A. Yes. 
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Q. Were you .questioned about it then 7 
A. Yes. 
Q. You have been questioned about it then 1 
A. Sir? 
Q. You have been questioned about iU 
A. Not by N owitzky, I wasn't questioned the day I was 
up in that office. , 
Q. Who questioned you T • 
A. Mr~ Watson and Mr. Smith. I told my story. 
page 137 ~ They asked questions between them. 
Q. ·Does l\Ir. Smith happen to be the Common-
wealth's Attorney, or his assistant? 
A. Yes. 
Q. I am going to ask you a direct que~tion and I want a 
direct answer. I ask you if you didn't then tell both gen-
tlemen you knew :Mr. Ossen was going to be arrested when 
you told him to get in the car that night 1 
A. I did not. 
Q. Did you make a written statement! 
A. Yes. 
Mr. Ashburn: "\Vl1ere is it 7 I ask for it. 
Mr. Smith: The written statement is not admissible. It 
is in possession of the Commonwealth's Attorney, and I think 
counsel has no more right to demand papers in the Com-
momvealth 's Attorney's files than the Commonwealth has to · 
ask them for their files. 
The Court: I sustain the objection. 
Mr. Ashburn: Your Honor rules that this gentleman can-
not be contradicted as to n prior statemenU 
The Court: I sustained :Mr. Smith's objection to your re-
quest. 
page 138 ~ l\Ir. Asl1burn: ,ve save an exception .. 
By Mr. Ashburn: 
Q. Were you given any copy of that statement f 
A. No. 
Q. Did you sign it 1 
A. Yes. 
Q. And lcf t it in possession of the Commonwealth's At-
torney? 
A. Left it tlicre on the desk. 
Q. And you say that statement didn't contain a declara-
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tion by you that you knew Ossen was going to be arrested 
when you told him to get in the car, Mr. West 1 
A. I clidn 't know Ossen was going to be arrested. . 
Q. Did your statement say you knew he was going to be 
· arrested? . I 
A. No, I didn't make that statement. ! 
Q. ,v ere you admonished not to disclose anything that hap-
pened at that meeting- or what happened at all 1 
A. No, I wasn't told anything. 
Q. You were not told not to say anything about what;had 
occurred there 7 · 
A. No, I wasn't told anything like that. 
Q. How. long did this meeting last? 
A. Oh, about thirty minutes, I guess, maybe an hour at 
the longest. 
page 139 } Q. ,vho did you come out with 1 
A .. J come out alone. 
Q. Everybody else remained there Y : 
A. No-I clidn 't notice. Some ·walked out and some stayed. 
Q. You don't know who you came out with 1 : 
A. No-I came out alone. 
Q. No charges of any kind were ever preferred against 
you by reason of this happening'l 
A. No, sir. 
Q. I want you to tell this jury whether you proposed to 
.Police Officer Nowitzky that he· accept a bribe of any smh of 
money for taking any action, making any decision or doing 
anything in connection witli this case 1 
Mr. Smith: I didn't quite understand the question. 
(The question was read.) 
l 
l\fr. Smith: I object to the form of that question. The 
witness can testify to what he did, but not answer a hypo-
thetical legal question which is the way that is phrased. 
The Coud: I sustain the objection. 
:Mr. Ashburn: Exception, your Honor. 
' I 
By Mr. Ashburn: I 
page 140 } Q. Did you propose to Officer Nowitzky that 
he accept money for doing anything in connec-
tion with this matter? 
A. No. 
Q. If you didn't, do you know- anybody who did 1 
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A. No. 
Q. You say without equivocation you didn't make any pro-
posal to him to accept any money? 
A. I told him about the $3,500.00, what ]\fr. Ossen told me. 
Q. What was the proposal you made? 
A. I told him what Mr. Ossen told me, $3,500.00. 
Q. Which was what? 
A. If he would get it kicked out before the Grand Jury 
lie would pay him $3,500.00, otherwise, he wouldn't give him 
a nickel, a cent. 
Q. Did you at any time surmise that you would be arrested 
in connection with this matterf 
A. I figured I would. 
Q. You figured you would f 
A. Yes, I figured I would. 
Q. Why did you figure you would 7 . 
A. I had no business to put my nose in it; that's all. 
Q. Did you surmise that Nowitzky was going to arrest 
Ossen on the night of December 24th 7 
A. No, I didn't. 
page 141 ~ Q. Have you ever said you so surmised f 
A. No. 
Q. You never have f 
A. No, sir. 
Q. Was it a surprise to you when he was arrested? 
A. Yes, sir. 
Q. Wl1en did you find it out? 
A .. At eleven o'clock that nig·ht, around eleven. I wouldn't 
say just exactly, but close to eleven. 
Q. Where were you then 1 
A. Downstairs in the Pythian Castle. 
Q. You had never left there 1 
A. No, sir. 
Q. Mr. Nowitzky had come back there! 
A. Not downstairs. It was upstairs where he was, and 
thev were talking about it. Q. He had returned to the Pythian Castle? 
A. Not downstairs, but be was upstairs. 
By the Court: 
Q. He had returned to the building! 
A. Yes. 
Q. And was upstairs f 
A. Yes, sir. 
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By lfr. Ashburn: . 
Q. Now, l\fr. West, I ask you if it isn't a fact 
page 142 ~ that you sought out Joe Ossen in the beg-inning!' 
A. That I did what 7 [ 
Q. If you didn't seek out Joe Ossen f · 
1 
A. Seek Y I don't know what you mean. i 
Q. Seek him out, make contact with him Y 
A. No, r didn't. 
Q. Do you knqw John Cimmino? 
The Court: Spell it. 
Mr. Ashburn : C-i-m-m-i-n-o. 
A. You mean the barber'l 
By Mr. Ashburn~ 
Q. Yes. 
A. Yes, sir. 
Q. You occasionally get setvice in Ilis barber shop 1 
A. Yes, sir. 
Q. Did yon go in tllere about two weeks bef'ore Chrisbtias t 
A. On the 23rd I was in there, the mo1·ning of the· 23rd~ 
Q. That is the first time you were in there in December1 
A. Sir7 · 
Q. That is the first time you were in there during the month 
of December7 
A. Oh, no. I have been in there otl1er times before I got 
sick. 
By the Court: . I 
Q. Were you in there in December before !the 
page 143 ~ 23rd, do you know7 
A. I don't believe I was because I was sick I 
don't believe I was down that far. I 
By :Mr. Ashburn: 
Q. So you don't think you were in there in the montl1 of 
Dec!ember before the 23rd 7 
A. No. 
Q. I ask you if it isn't a fact that yon were in there about 
two weeks before Christmas and got a shave by John Cjm-
mino himself, that you selected his chairl , 
A. No, I was not in there two weeks before the 24th. ! 
Q. And did you say to John Cimmino, '' Do you know il oe 
OssenY'' I 
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A. No, I didn't. 
Q. And did he not reply, "Yes, I know Joe Ossen"1 
A. No, sir. · 
Q. Did. you not say, "Do you know bow I can get in touch 
with him 1 I can do him some good in his case'' l · 
.A.. No, sir. · 
Q. That didn't happen 1 
A. No, sir, not that WflY· 
Q. What way did it happen 7 
A. I was in there getting a hair cut-
By the Court: 
Q. On what day was this 1 
page 144 } A. On the 23rd of December. I was getting a 
· haircut arid I had come down the street and went 
to the Court Cafe. I happened to run into Leon and I come 
back to the barber shop and got a haircut and shave. 
By Mr. Ashburn: 
Q. ·where is the barber shop7 
A. A couple of doors from Plume and Bank. I was getting 
a shave and haircut and he said to me, "You and Nowitzky 
are pretty good friends, nin 't you 7 '' I said yes. He said, 
"I want to talk to you after I finish shaving you and giving 
you a haircut". He said, "I don't want my partner or boss 
· to know it, and I want to talk to you". I said all right. After 
I got the haircut and shave I paid the man and walked out 
and he come out behiml me jrn~t a few fcl't from the front of 
the barber shop coming towards City Hall Avenue and he 
said to me, "Do you know Os sen 1" I said, "Joe Ossen 1" and 
he said yes. He said, "If you can do him some good", he 
says, "I can get you $500.00 but'', he says, "I want a couple 
of hundred dollars for myself", he said, and I walked away 
from him. · 
The Court: )fr. Sergeant, the next time tl1ere is any 
demonstration I want you to clear the Courtroom. 
By Mr. Ashburn: 
Q. You say, ~Ir. \Vest, that happened on De-
page 145 } cember 23rd 1 
A. December 23rd. 
Q. I ask you if, on the occasion that I i·efer to, two weeks 
before Christmas, you didn't ask Joe Cin1mino to get you Joe 
Ossen 's telephone number 7 
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A: No, sir, I didn.'t. , 
Q. I ask you if you didn't tell him you would be back I tho 
next day to get the telephone numbed I 
A. No, I didn't. i 
Q . . And I ask you if you didn't come back the next day ~nd 
get the telephone number and ask John ·Cimmino then and 
there to call Joe Os sen for you 'I I 
A. No. , 
Q. I ask you if you didn't on the same day meet Ossen: on 
Freemason and Bank Streets pursuant to your request that 
he meet you there? · 
A. No, sir. 
By the Court: 
Q. Have you ever met him on the corner of Freemason and 
Bank Streets Y 
A. No, sir; on the corner of City Hall and Bank. 
By Mr. Ashburn: 
Q. You have an automobile? 
A. Yes, sir. 
Q. Do you have an automobile 'I 
A. Yes, sir. 
page 146 ~ Q. Did you use it to drive to the place where 
vou first met Joe Ossen 1 · 
A. No; left it in a parking place, and was walking. 
Q. What kind of automobile is it 'I 
A. Buick. 
Q. Have you ever used it to drive to a place to meet Joe 
Ossenf 
A. No, sir. 
Q. You never have? 
A. No. 
Q. He would have no occasion to know anything about your 
automobile at all? · 
A. Sir'I 
Q. He would have no occasion to know anything about your 
automobile 1 
A. I don't know that. 
Q. As far as you know 'I 
A. As far as I know. 
Q. Does he have an automobile 1 
A. I don't know: 
Q. You don't know whether be does, or not 7 
A. No, sir. 
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'Q. Have you ever been in it? 
A. No, sir. 
page 147 } 
bile? 
A. No, sir. 
Q. And you wouldn't know what kind it was 7 
A. No. 
Q. Have you ever been riding in his automo-
Q. Have you ever been to tl1e home of a colored woman-
A. No, sir. 
Q. In his automobile with him for the purpose of return-
ing $500.00 that she had deposited with you to go on a criminal 
bond for her 'I 
A. No, sir. 
Q. You never have? 
A. No, sir. 
Q. Did you return $500.00 to a colored woman in the month 
·of December from a transaction with reference to a bondt 
A. No, sir. 
Q. You did not! 
A. No, sir. . 
Q. Did you make a trip to New York in December! 
A. I ain't been to New York, no. 
Bv the Court: 
0 Q. Did you make a trip to New York in December? 
A. No, sir. 
Bv l\f r. Ashburn: 
0 Q. You didn't! 
A. No. 
Q. Did you have occasion to attach an auto-
page 148} mobile in New York in December for someone 
who bad jumped their bond 'I 
A. Yes, sir. · 
Q. Did you tell Ossen you had to go there to recover the 
car'I 
A. I don't believe I did. 
Q. Do you know whether you did, or not 'I 
A. Sir? 
Q. Do you know whetlier you did, or not 'I 
A. No ; 1. don't believe I did. 
Q. Did you send anyone to recover the cart 
A. I sent a man to recover it. 
Q. You didn't yourself go, but sent a man! 
A. What is that? 
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Q. You sent a marr Y 
A. A man was going up there and he brought the car back. 
Q. When was it he brought it backf 
A. Gosh, I don't remember. 
Q. Who was it that brought it backt 
A. Mr. Munden. 
Q. Mr. :Munden 1 
A. Yes. 
Q. Where is he 1 
A. He runs a gas statio.n np on Granby Street. 
Q. What addl'ess on Granby Street Y 
A. I don't know the number. It is 2'2nd 1and 
page 149 } Granby, next to the Gulf. i . 
. Q. He was just going up on n pleasure trip 1ancl 
so you asked llim to bring the car back Y · j 
A. I don't Imow whether he was gofog up on pleasul'e or 
business. Ho is an automobile dealer. / 
Q. Did you engage him and pay him to bring it back fl , 
A. No, I told him I would pay whatever it cost to bring it 
~~ .. 
Q. You have no note or anything to help you refresh your 
recollection as to when you got it back1 
A. No, I don't. 
Q. It was before Christmast was it Y 
A. I could not tell you when it was. 
Q. You don't rem01nbor whether it was before or after 
Christmas? 
A. No, I don't. 
Q. Now, l\Ir. West, wl1ile you were operating your carnival, 
a number of years ago you were involved in a murder case at 
Cape Charles or on Eastern Shore t 
' 
Mr. Smith: I object to that as immaterial and irrelevant. 
The Court: I sustain the objection. i 
Mr. Ashburn: :May I state the purpose of the question'/ 
. The Court: Yes. Gentlemen, retire to your 
page 150 ~ room. i 
(The jury retired.) 
Mr. Ashburn: The purpose of the question, as it will be 
developed and as was stated by Mr. ~Broudy in his opening 
statemeµt, Mr. Wost used certain arguments or made :cer-
tain statements to Ossen to induce him to make this pro-
posal, and one of those statements, as our testimony .will 
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show, was that in the 20's, while operating a carnival, he was 
involved in a murder case in Cape Charles which cost him a 
tremendous sum of money. If that be a fact, we contend 
Mr. Ossen could not have learned of that fact other than 
through Mr. West, and that question is relevant and pertinent 
as going to the credibility of the witness and as showing the 
inducement used to entrap him . 
. 
(The question was read.) 
Mr. Smith: My objection is it is immaterial and irrelevant. 
Counsel stated it was an inducement in an effort to entrap 
the defendant. It is not admissible unless it is shown in some 
way it was with the knowledge and approval of 
page 151 ~ the Police Department or someone in authority. 
The Court: I sustain the objection at this time. 
l\fr. Ashburn: ,ve save au exception. 
(The jury returned.} 
Mr. Ashburn: Now, !·understand your Honor sustains the 
objection to the form of the question. 
The Court: I am afraid I will have to ask l\Ir. Knight to 
glance through and read it. 
l\fr. Ashburn: Tbe question is whether or not Mr. West 
had any connection with some murder over on Eastern 
Shore? · 
The Court: Yes, I sustain it. 
By Mr. Ashburn: 
Q. Did you say to the defendant, Joe Ossen, at any time 
that you had been involved or had some connection while in 
the carnival business with a murder charge at Cape Charles 
or on Eastern Shore t 
A. No, sir, I didn't. 
:Mr. Smith: If your Honor please, I object. 
The Court: I will allow the question in that form. I under-
stand the answer is no. 
page 152 ~ By Mr. Ashburn: 
Q. Did you further say that although you were· 
innocent you were nevertheless put to tremendous expenses? 
A. No, I didn't. 
Q. Did you at any time say to Mr. Ossen that if he would 
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accede to your proposition that be would be saving the m~-
jor portion of his attorney's fees, large expenses, as well as 
the humiliation of a trial on that charge? 
A. No, I didn't. 
Q. You did not at any time? 
A. No. 
Q. I understand, however, you said you did convey to your 
friend, Mr. Nowinsky, an offer to receive $3,500.007 
A. Yes. 
Q. In doing so did you consider that you were offering Mr. 
Nowitzky a bribe? 
A. ,v ell, I didn't think so. 
Q. You didn't think so? 
A. No. . 
Q. You didn't think that was any bribe? 
A. I didn't think he was going to make any arrest. 
Q. If I1e didn't make any arrest and if you didn't think he 
would, you must have thought your friend would accept the 
$3,500.001 
A. Yes. 
page 153 ~ Q. You thought he would accept it? 
A. I figured be might but I was not sure. 
Q. From your close association with him you thought he 
would accept the $3,500.00? 
A. It was possible. 
Q. You thought that? 
A. The way he talked I thought ipaybe he might take it. 
Q. Consequently you thought that there would be no: ar-
rest! ! · 
A. That is rigl1t. , 
Q. I am still interested in this written statement you made 
to the prosecuting authorities. I want to know whethe1· it 
was made in the presence of Captain ,vatson? I 
A. Watson was there. I 
Q. Was Lieutenant Staylor there 7 I · 
A. I don't know liim by name. , 
I 
rrhe Court: If you wish, Mr. Ashburn, I will have him 
brought in. I 
Mi· . .Ashburn: He is a bondsman and knows Lieutenant 
Staylor as well as I do. I 
The Witness: I don't know his name. ·I 
By Mr. Asl1burn: 
Q. You don't know him 7 
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A. I mig·ht know him, but not by name. 
Q. ·was Mr. Nowitzky there? 
page 154 } A.· Yes, sir. 
Q. And Mr. Bullock and :Mr. Smith? 
A. Yes, sir. Q. "\Vhat other persons or officers? 
A. A couple of others there. 
Q. You don't know them T 
A. I do but I don't know them by name. 
Q. Who was the one that took it down 7 
A. Kind of a blondish }mired, little short woman. 
Q. You don't know her name 7 
A. No, I don't. 
Q. You do tell the jury that you were willing to undertake 
to bribe your friend and police officer, Nowitzky, if he had 
takcm it? What was your answer'/ 
A. If he had taken the money. 
Q. You were willing to bribe him if he had taken the money 7 
A. I figured he would, the way he talked. 
Q. Have you ever bribed him before 'I 
A. No, sir. 
Q. As an inducement to get Ur. Ossen to make this offer, 
did you say to Mr. Ossen, "You need not have any fear. Mr. 
Nowitzky has talked to me and sent me to you and if you 
will give him the money he will make these tests and you will 
be free from your trouble"? 
A. Never said anything about any traps. He 
page 155 } offered him $3,500.00, Ossen did, and I told No-
witzky, and Nowitzky said lie would meet liim 
that night at nine o'clock, but he didn't say he would take the 
money or wouldn't take tlie mony, nevP.r said either one. 
Q. "\Vas there any discussion of any figures other than the 
$3,500.001 
A. I told Ossen myself, "It is n lot of money." I did tell 
bim that. / 
Q. That is the only discussion there was about it? 
A. He said he· would giYe me $1,500.00. That is exactly 
what he said. 
Q. That came from him? 
A. From Ossen. 
Q. From Ossen 1 
A. Yes. 
Q. Now, Mr. "\Vest, I ask you if you didn't, after having 
contacted Ossen on your second conversation with him in per-
son, not by telephone., say to him, "How much will you pay if 
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he will make these tests and so testify before the Grand 
Jury'l'' 
A. I didn't say anything of that sort. 
Q. You did not'l 
A. No, sir. , 
Q. Did you. not say to him, '' I ]1avP. given him $200.00, I 
have given him $500.()0, and I have given him $3,000.00?' I 
A. No, sir. I 
page 156 ~ Q. You ~idn 't say thnt 'l .,
1
, 
A. No, su·. 
Q. Did you agree to accept the $1,500.00 you say Ossen 
said he would give you Y I 
A. I told him I didn't want his money. I had plenti oi 
money and didn't need llis. · 
Q. You have got plenty of mont>y! 
A. Yes, enough to live on. 
Q. If you didn't need any money and weren't trying to get 
any money, what was your reason for offering Detective No-
witzky what the Commonwealth says was a bribe of $3,500.00 t 
A. You mean what I would get? 
Q. " 7hat was your reason or motiYe? 
A. Ossen spoke to me and told me he was just as innocent 
-''I am just as innocent of the murder as you are,'' m1d I 
felt sorry for him, and that is exactly why. 
1 Q. You felt sorry for him and he was a complete stranger 
to yon'l ·· i 
A. I didn't know bim bv name.but I had seen l1im several 
, • I 
times. . I 
Q. But you lmd never hncl any contact with him before? 
A. No. I Q. Now, according to yo1ir story, nothing would have oc-
curred in this matter had Mr. N owitzkv not have 
page 157 ~ told you to arrange a meeting? · : 
A. :Mr. Nowitzky never told me anvthing about 
the arrest., nothing. • 
Q. But to arrange the meeting? 
A. Yes, l\Ir. Nowitzky told me to arrange .the meeting. 
Q. Did you arrange it at his reqnest'l 
A. Y cs, the place. 
Q. At Mr. Nowitzky's reqnest't 
A. Yes. 
Q. And the hour 'l 
A. Yes. 1 
Q. On Christmas Eve you Jeft your I1ouse to be at tlmt 
place at that hour7 ! 
A. I always go down there as a nlle four or fh?e times a 
I 
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week, so that particular night I made arrangements to meet 
him at nine o'clock and I was down there at eight o'clock. . 
Q. You have some family, do you? 
A. Sir? 
Q. You have some family? 
A. One boy. 
Q. Young, old, or middle age? 
A. He bad just got out of the service; twenty. 
Q. Was be at home on Christmas Eve? 
A. No, sir. I tl1ink they were out dancing at the Country 
Club. I didn't see him until four or five o'clock 
pag~ 158 } in the morning when he come in. 
Q. Was he home when you Jeft? 
A~ He wasn't there wheu I left. I didn't leave there Christ-
mas Eve-I did leave there. 
Q. You just said you didn't leave there Christmas · Eve 
and then you say you did. 
A. I did leave, naturally. 
Q. Not only did you leave, but ~'on were still at the Pythiari 
Castle at eleven o'clock that night1 
A. Yes. 
Q. Waiting for Mr. Nowitzky to come back? 
A. No, sir, I wasn't waiting for 1\[r. Nowitzky to come back. 
He didn't come back. He didn't come downstairs while I was 
there, and I started home and I snw him upstairs. 
By the Court: . 
Q. The social hall is. downstairs: isn't it 1 
A. Yes, sir., the social hall is downstairs. Dancing was 
going on upstairs. 
By l\fr. Ashburn: 
Q. Have you been in ,John Cimmino's barber shop since 
the night of Christmas Eve, December 24th? 
A. I wasn't in there Christmas Eve. 
Q. Have you been in there since then f 
A. I haven't been tlwre since tl1e 23rd. 
Q. You haven't been there since the 23rcl? 
page 159 } A. No. 
. Q. As n matter of fact, you came in there 
Christmas morning, clidn 't you? 
A. No, indeed. 
Q. To get a shave 7 ; 
A. No. 
Q. You weren't shaved in there Christmas morning? 
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A. I was in there one day for a shave, but I don't know 
whether it was Sunday. Christmas morning the shop was 
closed. 
Q. John was tl1ere and Little John was there1 
A. They let me in. I don't recall whether it was Sunday 
or Christmas. It was one time the pince was closed. I mean 
it was a holiday or something, or Sunday. There was a man 
in there shaving, and they Jet me in and shaved me. 
Q. It could have been Christmas morningY 
A. It could have been. 
Q. Since that time have you sent Mr. N owitzky around to 
see John Cimmino 1 
A. No, sir. 
Q. WhaU 
A. No, sir. 
Q. Do you know whether he has been there, or not. 9 
AN . ' . o, sir. 
Q. Have you called Mr. Nowitzky to give him 
page 160 ~ the message that he had better say the first time 
you were in there and you had any conversation 
with him about Ossen 's telephone number was December 
23rd? I 
· A. No, sir. 
Q. You have not? 
A. No. 
Q. You never heard of any snch conversation? 
A. No, sir. · 
Q. And you tell the jury it wns December 23rd when you 
had the conversation with him about Osscm 's telephone num-
ber? 
A. I never had any conversation with him about the ·tele-
phone number. I had the telephone number which I1e gave 
me at the corner of Bank and City Hall Avenue, Ossen did. 
Q. That was the only place you got it from, was from Os-
sen himself7 
A. From Ossen himself. 
Q. Mr. West, with respect to tlmt writtP.n statement that 
you said you made as to yonr participation in this affair, have 
vou authorized tl1e Commonwealth's Attornev to release that 
writing! . . 
A. No~ I haven't said nothing to him about it. Whatever 
happened to it, I don't know. 
Q. Do you care¥ 
A. I don't care. 
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page 161 } Mr. Smith: I ohject to that question. 
The Court: I sustain the objection. 
By Mr. Ashburn: 
Q. You don't claim anv privilege in this statemenU You 
are perfectly willing to have it exhibited 7 
l\lr. Smith: I object to that. 
The Court: I sustain the objection. 
Mr. Ashburn: Exception, your Honor. 
Bv l\Ir. Ashburn: 
·Q. Mr. ,vest, when you :first talked to Police Officer No-
witzky on the subject of Joe Ossen's murder charge, did you 
discuss with Nowitzky the fncts in that ease'l 
A. No, I didn't. 
Q. What was the extent of the conversation between you 
.and himself about it 1 
A. Between N owitzkv and I 'l 
Q. Yes. • 
A. I merely told him what Ossen had told me to ask him. 
Q. You never discussed the facts in the murder charge at 
.all? 
A. No. . 
Q. Yon didn't inquire as to what had happened when the 
-0ffense was supposed to have been committed, or what were 
the circumstances concerning iU . 
A. No, sir. 
page 162 } Q. Mr. ,vest, I had some difficulty about your 
middle initial. Is your name Frank J. WesU 
A. Frank, no middle initial. 
Q. No middle initial T 
A. No. 
Q. Is that your name 7 
A. Yes. 
Q. Family name T 
A. Yes, sir. 
Q. Since birth 1 
A. Sid 
Q. Since birth? 
A. Yes. 
Q. Where was your place of birth 'l 
Q. Principe, l\laryland. 
Q. Well, now, l\lr. West, we understand from what you 
liave said that you had a number of different conversations 
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with Mr. Nowitzky extencling over a period of some eight or 
ten days or longer 'l 
A. No, sir. 
Q. How many did ~·ou lmve with him 'l 
A. Outside of the day at th(' prosecutor's office, that is the 
only time i have. 
The Court: Prior to December 24th 'l 
Mr. Ashburn: Yes., sir, prior to December 24th. 
page 163 } By the Court: · 
Q. Following your firi::t conversation which you 
have testified was on Citv Hall ancl Bank Street with :Mr. 
Ossen up to Christmas D'ay, 1946, how mnuy conve1·sations 
did you have with Mr. Nowitzl..-y'l · 
A. Twice in a dav. 
Q. Twice what day'l 
A. Twice Christmas Eve and twice before that. 
! 
By :Mr. Ashburn: I 
Q. I got the impression from your earlier testimony t11at 
there were several times wl10n you inquired of Mr. Nowi~zky 
what he had to say and he told yon 110 would let you know 
lated · . I 
A. That was on the return everv time I asked him about 
what Ossen liad told me to tell him: f · 
Q. How many times did that hnppen'f i 
A. About four times. · 
Q. About four times f 
A. Yes, about four times. 
Q. Those conversations were hefore you got sick 1 
A. Sir'l 
Q. Those conversations were before you got sick Y 
A. Not all of tl1em. Two or three of them were before and 
the other two were on Christmas E,Ye, 
Q. How long were yon sick'l 
page 164 } A. About eight days, six or eig-l1t dnys. 
Q. So the total lapse of time between the first 
conversation and the conversation of Christmas Eve was at 
least two weeks 1 
A. I can't say just how lonp, they were. 
Q. On those. occasions. did Mr. Nowitzky suggest to you 
that you keep m touch with Ossen ¥ · 1 
A. No. He gave me an answer in regard to what I told 
him. 
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Q. You contacted Mr. Ossen each time and told him that 
Mr. Nowitzky had not given you any answer? 
A. Yes. 
Q. You were doing all this because you were sorry for Os-
sen 'l 
A. I sure was. 
Q, r OU WOUid call him every day or every two . Or three 
days? . 
A. He would call me and I would call llim. 
Mr. Ashburn: Tlmt is all for the present time but we 
would not like to have 1\fr. ,vest excused. We may wish to 
examine him further at a later time. 
Mr. Smith: It is understood that the witness is not to 
leave until excused by the Court. 
page 165 ~ RE-DIRECT EXAMINATION. 
By Mr. Smith: . 
Q. Did you call this phone number 43231 given you by Mr. 
Ossen7 
The Court: That is the number you testified to¥ 
A. Yes, sir. 
By l\fr. Smith: 
Q. Do you recall approximately how many times you called 
that number'/ . 
A. Oh, about a half dozen times at least. 
Q. Did yon; or not, speak to Mr. Ossen upon each occasion 
that you called at that numbed 
A. At times when I called up there would be some woman 
to answer and she said, ".Just hold the phone a minute and I 
will get him." · 
Q. Did you talk to him on Pa<'h occasion 7 
A. Approximately each time, yes. 
Q. Where did Mr. Ossen tell you that number was Y 
A. He told me he eat his meals there. 
Q. At this uumber? 
A. Yes, and to call up between twelve and one. 
Q. You made some statement a minute ago about being in 
the prosecutor's office. Have you ever been to 
page 166 ~ the offir.e of the Commonwealth's Attorney in con-
nection with this case 7 
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A. No. 
Q. Or any other case? 
A. No. 
Q. ,vhat did you mean by saying you were at the prosecu-
tor's office? . 
A. Up at Police Headquarters, Captain Watson's office. 
Q. Did you mean the prosecutor's office? 
A. No. I thought that was it. It was ·watson's office. 
Q. You mean Captain F. E. "\Yatson of the Police Depart-
ment? 
A. Yes. . 
Q. You didn't moan the Commonwealth's Attorney's I of-
fice? ; 
A. No. I 
Q. You.have never heen to the Commonwealth's Attorney's 
office in connection with this case 7 [ 
A. No. I 
Q. Have you ever talked to the Commonwealth's Attor-
ney's office or staff since the occasion vou mentioned atiout 
the conference in Captain ,vatson's office at which you and 
Captain Watson and some others were present? . ! 
A. No. • 
Q. You said 1\fr. Osscn came to your house one night, :did · 
you? 
A. Yes. 
page 167 } Q. Did you call l1im before he came and sug-
gest that he come, or notf · 
A. No, sir. He called me. 
Q. What did he tell you when he callod you 'I 
A. He asked me had I seen Nowitzky and I said, "No, I 
haven't been out. I hnve been sick." 
Q. Did you know he was coming to your house that nighU 
A. Yes. He called mr. and told me he was coming. 
Q. He came after calling you and telling yon he was com-
ing? 
A. Yes. 
Q. ofr. West, prior to the occasion at which the conference 
was held, as you have testified, in the office of the Captain 
at Police Headquarters, did you not come to the Comnion-
wealth 's Attorney's office and speak to l\Ir. Bullock, tlie !As-
sistant Commonwealth's Attomey, and inquire for the Cbm-
momvealth 's Attorney? I 
A. Yes. · I 
Q. Did you have any com·ersation np t11e1·e with reference 
to the case other than to inquire for the Commonwealth's 
Attorney1 ! 
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A. I didn't talk nothing about the case. 
Q. \Vere you, or not, told that the Commonwealth's Attor-
ney was sick at that time? 
A. I was told that the Commonwealth's Attorney was sick. 
Q. Have you had any conversation with Mr. 
page 168 ~ Ossen since his nrrest on the night of Det'ember 
24th! 
A. 'l,he following day-I mean that night, over the tele-
JJhone, about one-thirty in the morning. 
Q. What happened then f 
A. He called me. It was around one or a little after. I 
am not positive of the time. He culled me at my home and 
said, "You ,vesU" and I said yes. He said, "You got me 
into a devil of a mess." I said, "'What arc you talkin&" abouU" 
He sai~, "Anyway I am in it and I want you to help me get 
out of 1t. I want you to comC\ to see my attorneys~ Broudy & 
Broudy, in the morning," and I said, "Hell I will," and hung 
up on him. Tlmt is the very words I used. 
RE-CROSS EXAMINATION. 
By Mr. Ashburn: 
Q. I understand now you say you have been to the Co.m-
monwealth 's Attornev 's office 1 
A. I thought that was the Commonwealth's Attorney's of-
fice up there. 
Q. You bav<· been to the Commonwealth's Attorney's office 
in the Bank of Commerce Building, ·have you f . 
A. Yes, I lU1ve been up there but nC'ver said anything about 
the case. 
page 169 ~ Q. When was it you went there? 
A. Captain, I rlon 't know when it was. I didn't 
keep no dates; no occasion to keep any. 
Q. \Vas it the clay aft~r Christmas 7 
A. I don't know when it was. Sure,. it was after Christ-
mas. 
Q. Was it the day after Christmns1 
A. I don't know. 
Q. Who sent you there 'l 
A. Nobody. 
, Q. To the office in the Bank of Commerce Building'l 
A. N oboclv sent me there. 
Q. ,vimt ,vas the occasion for. yoill' going there'l 
A. To tell what I knew about 1t. 
Q. Had anyone suggested that you go and tell what you 
knew about iU 
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A. Not then. 
Q. ,vas that after yon had already made this statement 
which was taken down and reduced to writing in Police Head-
quarters? 
A. That was before. 
Q. That was before f 
A. Yes. 
Q. On what date clid yon make a full statement at Police 
. Headguarte1·s nt. Detective Nowitzky's sugges-
page 170 } tion, which wns tnken down and reduced to writ-
ing 'l · I 
A. I don't recall the date. 
Q. Did you make any statement of what you knew about 
the case on Christmas Eve nigl1t f I 
The Court: To whom f 
Mr. Asl1burn: To anyone. 
A. No. 
By Mr. Ashburn: 
Q. On Christmas morningf 
.A. Not that I know of. 
··, 
I 
Q. ·who would know 'l ·would you 1 
A. I probably would, and I don't remember it. 1 
Q. You tell the jury that your connection with tllis dase 
was not checked by the police or the prosecuting authorities: 
on the night of the arrest or the day after the an·est'l · 
The Court: I don't know what you mean by ''checked.'" 
Mr. Ashburn: I mean whether he was asked what be knew 
about it. 
A. No. 
By Mr. Ashburn: 
Q. Was that because they already knew what yon knew and 
what you would sayf 
A. I don't kriow that. 
Q. At any rate you do say you were not ques-
page 171 } tioned about, J·on~ participation in or knowledge of 
the happenmg either on tlle night of the arrest., 
the next. day or the following day? : 
A. No, I was not. questioned. 
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called as a witness on behalf of t.he Commonwealth, having 
been first duly sworn~ testified as follows: 
By l\fr. Smith: 
Q. State your name. 
A. Leon Nowitzky. 
Q. Are you a member of the Norfolk Poli('e Department 1 
A. I am. 
Q. And how long have yon been a member of the Norfolk 
Police Department 1 
A. Twenty-nine years the 16th day of next April. 
Q. ,Vhat is your age1 · 
A. Fifty-three; fifty-four next .June. 
Q. To what duties are you assigned in the Norfolk Police 
Department 7 
A. In charge of the Homicide Division. 
page 172 ~ Q. Are you, or not, im·estigator -for the Coro-
ner also1 
A. Yes, sir. 
Q. "r e1·e you, on December 24th, 1946, nssignccl to the snme 
dutiesl 
A. I was, sir. 
Q. Approximntely how long have you been Coroner's In-
vestigator and assigned to Homicide investigations 7 
A. Around twenty-four or twenty-five years. 
Q. Did you, or not, investigate the death of Carrie Haw-
kins Spady 1 · 
A. I did. 
Q. In conducting thnt invcsti:rntion did you, or not, see 
the body of Carrie Hawkins Spady? 
A. I did. 
Q. On what date? 
A. N ovembel' 16, 1946. 
Q. Did you subsequently ('Ondnct an investigation with ref-
erence to the circumstances surrounding her death, or not 7 
A. I did. 
Q. I hand you herewith n warrant wliich has been intro-
duced in evidence as l~xhihit No. 1 and ask you "if this war-
rant clmrging Joe Osson with the murder of Carrie Spady 
was issued at your instance T 
A. It was. 
Q. ·wm you state whether or not, pursmmt to 
page 173 ~ this warrant~ you arrested Joe Ossen T 
. A. Idhl. . 
Q. On what date did you arrest him? 
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A. The i9th dav of November. 
Q. 19461 • • 
A. 1946. 
Q. 1Vas there a preliminary hearing held in Police Court 
upon that warrant, or not 1 
A. It was. 
Q. w· ere you present ut the time of the bearing in Police 
Court! 
A. I was. 
Q. "That was the date of the hearing'l 
A. On Thur8day, December 5, 1946. · . 
Q. ,vas the charge sent on to the Grand Jury from the 
Police Court 1 
A. It was. 
Q. Do you know Frank ,vest 'l 
A. I do. 
Q. Do you know ,Joe Ossen 7 
A. I do. 
Q. Approximately how long have you known Frank w;estf 
A. Twenty-five years, I guess. i 
Q. Approximately how long .have you known Joe Osse~t 
A. Twenty or twenty-five years. i 
page 174 ~ Q. Have yon and West been good friends over 
that period of Hme, or not? I 
A. We have. , 
· Q. Did Frank ,vest ever have any conversation with iyou 
concerning the charge of murder upon which the warrant:was 
issued against Joseph Ossen 7 1 
A. He did, on the-
Q. Answer the question yes or no. 
A. Yes, sir. 
Q. When was the first time that \Vest had any conversa-
tion with you concerning the murder charge which had been 
preferred ag-ainst .Joe Ossen Y 
A. December 9, 1946. 
Q. Where did that conversation take place'l 
A. In front of the Court Cafe, opposite. Police Headquar-
ters, on the corner of Court and City Hall Avenue in the 
City of Norfolk. 
Q. Had you ever had any conversation with West about 
this case prior to that time'l 
A. I had not. 
Q. Did you have any other conversation subsequent to that 
time witl1 ,vest relating to this matted • 
A. I did. : 
Q. Do y.ou recall bow many you had and where they weret 
I 
I 
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A. On December 10, 1946, on tlie next day, on 
page 175 } December 24th, 1946, in the morning, on Decem-
. her 24th, 1946, in the afternoo~ and on Decem-
ber 24, 1946, .about one minute past nine P. M. 
Q. ,vhere were those various conversations l 
.A. The first conversation taken place between ten and 
€!even o'clock in front of the Court Cafe, and the second 
conversation-
Q. ,v as this on the morning of December 24th '1 
A. On the morning of December 24th. The second con-
versation took place between one and two o'clock on the 
same day, and the third conversation taken place as I was 
passing through the kitchen going out of the rear door of 
the Pythian Castle at one minute past nine P. M., on Decem-
ber 24th. 
Q. Had you, or not, s·een ,v e~t in the Pythian Castle at 
.any time prior to that conversation as you were going ouU 
A. I did. 
Q. Where was tlmt conversation? 
A. In tlrn Pythian Cmitle in the recreation room. 
Q. ,vhen was that? 
A. ,Just a few minutes past nine. 
Q. I understand you to say there were two conversations-
A. It was not exactly a conversation. He said, "I will 
be back in about ten minutes.'' 
Q. You saw llim four times on December 24t11 j 
A. Four separate occasions, if you choose to 
page 176 } call it that. 
Q. You saw him twice in front of the Oourt 
Cafe'/ 
A. Two separate times in front of the Court Cafe. 
Q. Where is the Court Cafe '1 
A. Right across the street, on the corner of City Hall Ave-
nue and Court Street. 
Q. In the City of Norfolk? 
A. Yes. 
Q. And you saw him again in the Pythian Castle T 
A. Yes. 
Q. And then again just as you were leaving the Pythian 
Castle? 
A. Yes. 
Q. On the night of December 24th? 
A. Yes. 
Q. Did you, or not, sec Joseph Ossen at any time on De-
cember 24, 1946 i 
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A. I did, sitting in my car in the rear of the Pythian Castle 
as I stepped out of the door. 
Q. Tell the jury what you did and what he did on the night 
of December 24, 1946, with reference to your car, the time 
that vou saw Joseph Ossen sitting in vour carf 
A.· At eight-thirty I drove my cai· up Duke Street and 
parked it in Duncan Avenue near the corner of 
page 177 ~ Duke Street by prearrangement witll Captain 
Watson. 
Q. Do you refer to Captain F. E. \Vats01I, Commanding 
Officer of the Norfolk Detective Bureau f 
A. Yes. I went to the corner and Captain Watson and 
Lieutenant Stnylor came up, and Detective Towe, and Officer 
Gillock from the Identification Burenu. After talking "~ith 
Captain Watson I left and went clown in tlle alleyway lead-
ing from Duncan A venue into the alleyway into the rear; of 
the Pythian Castle, that 1eads by the Pythian Castle. On the 
corner of this alleyway there is an apartment house. In ~he 
·rear of that there is a fence, I imag'ine between five and fsix 
feet tall. Behind the fence there were some oil clrums used 
for fuel oil. I got a couple of Coen-Cola cases and carr~ecl 
them where the fuel drums were and signaled Captain "\Vrnt-
son and tlle others to come on. They came and concealed 
themselves in behind these oil drt:ms. behind the fence. I took 
my car and carried it down into the alleyway and parked it 
direcfly behind the door, the rear door of the Pythian Castle. 
I then went down in the Pytfiian Castle after leaving Captain 
Watson and the men in this enclosure. I went over to one 
of the tables and picked.up a deck of cards and began play-
ing solitaire. I suppose just _about-I was glancing at the 
clock all tbe time, and just a few minutes before nine o'clock 
Mr. West came by and said, "I will be back in ten minutes". 
Q. Don't repeat any conversation that took 
page 178 }· place between you. 
A. I got up at one minute past nine and started 
out through the kitchen. As I started out the rear door l\lr. 
,vest came in and made a remark to me. I walked up the 
steps leading up to the ground. The basement is an English 
basement, four foot below the ground surface. I walked '.up 
the steps and sitting in my car on the right-hand side front 
seat was Joe Ossen. I went around to the driver's seat and 
opened the door and got in beside him. I said, "Hello, Joe". 
He said, "Hello". I said, "Did you get and bring me some 
moneyP' and he said, "I did". I said, "Is this predicated 
on my testimony before the Grand Jury to make a no true bill 
! 
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or have the case disposed of at the Grand Jury?" and he 
said, "It is". I said, "Am I understand from you then 
that if the case is not disposed of at tlle Grand Jury I am 
to return your money?" He said, "That is rigl1t". I backed 
my car up. I said, "It is a little light here (There was a light 
over the door). and I had rather not take anything here''. I 
backed my car up and started slowly down the alley towards 
the enclosure wl1ere the men was at. On my way down the 
alley he said to me, ''' Did you ever try plastics in locating 
powder burns and making a test?'' I said, '' I don't think I 
have". He said, "If you try plastics you will find there will 
be no powder burns left". I said, "I lmven't tried them to-
make·that test". I continued talking to him as I 
puge 179 ~ slowly went down the alley. I said, "The test I 
made showed burns, and I will try your test". 
By that time I had got in the position of being right opposite 
the fence and I cut my lights off. I bad lit the lights as I 
left. I cut niy lights off and as I cut them off Joe reached 
in his pocket and pulled out a large wad of money, a roll, I 
imagine,.something about that size (indicating). As I reached 
up my hand-as he reached the money up like that I pushed 
down on the door and rattled the door, and as I did the door 
on the right where iie wns sitting, the right-hand door, opened 
and the police officers stepped up with a flashlight flashing 
at the same time. 
Q. ,,7ho were the other officers who were there 1 
A. Officer Towe, Captain ,vatson, Captain Staylor and 
Officer Gillock. 
Q. ,v11at happened to the money 1 
A. The money was taken by-was put in my hand, and I 
never let my hand open but immediately turned it over. 
Q. Who put it in your hand? 
A. Joe Ossen, tlle defendant. 
Q. You turned it over to the other police officers 1 
A. Yes. 
By the Court: 
Q. Did you let go of it after it got in your hand 1 
A. Yes, sir. I transferred it by my hand to, I am pretty 
sure, Captain Staylor. 
page 180 ~ By Mr. Smith: 
Q. ,vas Captain Watson present at the same 
time7 
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A. Yes, sir. 
Q. And Officer Towe and Officer Gillock. 
A. Yes, sir. 
· Q. Then what happened Y 
A. He was carried to Police Headquarters where the money 
was counted out, the serial numbers taken off and the money 
was photographed. There was $3,500.00 of it. 
Q. You stated that t110 first conversation you had with Frank 
West in connection with this charge of murder against Mr. 
Ossen was on Monday, December 9, 19467 I 
A. That is correct. 1 
Q. Did you, or not, report that conversation to Captain 
Watson, the Commanding Officer of tl1e Detective Bureau 7 
A. Immediately, sir. 
Q. On the same day 'l 
A. I reported it to Captain Watson just as soon as I could 
contact him. I went upstairs. As a matter of fact, he wasn't 
up there. As soon as I 1]:0t away from l\f r. West I went up 
there. After some time I saw Captain Watson in the hall. 
I don't remember bow long it was afterwards, but probably 
around noon, and I talked to him in regards to the convetsa-
tion that had taken place between Mr. West and myself. [He 
instructed me to report it to the Commonwealth's 
page 181 ~ Attorney's office, which I did by telephone, and 
I was told by them to keep them posted as. to de-
velopments. 
Q. Did you report your instructions to Captain Watson, 
the conversation that had taken place, in addition to ~he 
Commonwealth's Attorney's office? i 
A. I did. I Q. In per~on 1 I 
A. Yes, sn·. 
Q. On the same day Y 
A. On the same day, on tl10 9th day of December. 
Q. Had you discussed the murder charge that was pend-
ing against Mr. Ossen with Frank West prior to the time 
that you say West spoke to you 011 December 9th 1 • 
A. I had not, sir. i 
Q. Had you seen or talked to Joseph Ossen at any time 
since the Police Court bearing on December 5th until Decam-
ber 24th? ! 
A. Never saw Joe Ossen from the time he left the Police 
Court or from the time I left the Police Court. He was still 
in Police Court, and I walked out on the morning of Decem-
ber 5th when he was sent to the Grand Jury. The next time 
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I saw him was on the night of December 24th in the rear of 
the Pythian Castle. I never had any conversation with him 
before. 
Q. vVas tliere any arranged signal between you, Captain 
vVati;;on and the other officers as to when they 
page 182 } should come out from the hiding place, or not 7 · 
A. Yes, sir. . 
Q. ,v1mt was itf 
A. "TJ1en I opened the door and would put the lights out, 
]ie would know it was my car. Several cars passed through 
the alley. I said, "When I stop my car and put the lights 
out, you wi11 know it is my car, and I will push the lock on 
the door so you can hear and that will mean that the money 
is coming towards me''. 
Q. Did you do tbaU 
A. Yes. · 
Q. Did the officers then appear? 
A. Yes, they immediately came up in the other door. 
CROSS EXAMINATION. 
By l\Ir. J. L. Broudy: 
Q. l\Ir. Nowitzky, the only arrangements that were made 
in regarcT to this plan that was culminated that night of De-
<'embcr 24th were arrangements made between you and 
Frank ,vestt All arrangements with regard to the paynient 
of the money and with regard to the meeting were made be-
tween you and Frank West? 
A. Just as I testified, Mr. Broudy. There is no further ar-
rangements that have been made other than I 
page 183 ~ testified to. 
Q. I didn't ask you if any further arrange-
meuts were made. I merely asked you the question if all ar-
rangements that were made that culminated in the arrest of 
this man on the 24th of December as to the payment of this 
money were made between you and Frank West 7 
A. I am going to make-answer that this way. I am go-
ing to answer that that offer was made to me just as I tes-
tified to and the plans were carried out just as I testified to. 
Q. :Mr. Nowitzky, wl1ether it is the same as testified to, 
or not, all of the arrangements were made between you and 
Frank West 1 
A. Positively no. The arrangements were made with the 
detectives, the Detective Bureau, and the police authorities. 
The offer was made me through Frank West, but no arrange-
(I 
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ments were made by me and Frank '\Vest, but the offer was 
made through him and I merely reported it to my superior 
officers, and then arrangements were made about the otl1er. 
Q. The methods that you would use were, of course, made-
between you and the officers. The arrangements to have this 
man arrive at the point at the time you wanted him there 
were made with Frank "\VesU I 
A. I suggested the hour myself. f 
Q. And did you suggest that he bring the money 
page 184 ~ there Y I 
A. No, I didn't suggest. An offer was made 
that they would give me the money. ' 
Q. You can answer the question. Did you suggest that 
this man bring the money there T 
A. I suggested nothing at all. 
Q. You didn't suggest he, ,vest, bring the defendant to 
the meeting place at nine o'clock on the night of December 
24thf . 
A. I didn't suggest anything. I told him to bring him 
there. 
Q. You told him to bring him there t 
A. Yes. 
Q. ,ve did get that out. ' 
A. I further told him I would not accept the money from 
him, that it had to come directly from Ossen. I 
Q. You told Frank -west you could not accept the money 
from him, that it had to come directly from Ossen 1 / 
A. That is correct, sir. 
Q. And when, at what time, did you tell him thaU ! 
A. Nine P. M. . 
Q. At nine P. M. t 
A. Yes. 
Q. That was the first time that you had told Frank ,vest 
at nine P. M., and that the money would have to come direct-
A. No, l\lr. Broudy. 
page 185 } The Court: Let him finish the question. 
Mr. Broudy: He won't let me finish. 
l\Ir. Smith: Mr. Broudy misunderstood Mr. Nowitzky in 
the beginning. I think he should complete his answer. 
By :Mr. Broudy: / 
Q; I asked you when the first time was you lmd told Frank 
West that you would not accept the money from him btit it 
I 
I 
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had to come direct from Ossen, and didn't you reply "nine 
o'clock"1 
The Court: You have asked one question. I don't think 
the witness should be expected to answer two. 
Mr. Broudy: I am not asking him the same question. I 
am asking him if his reply to that was that it was nine o'clock. 
That is what I am asking him. 
The Court: I am afraid I misunderstood it. When I do, 
I have to stop you. 
Mr. Broudy: I will ask it again. 
By l\f r. Broudy: 
Q. Please wait until I complete the question. The ques-
tion is, did you say in reply to my question, my first question, 
that the first time you suggested to Frank ·west that you. 
would not accept the money from him, West, but 
page 186 ~ would require Ossen to deliver it in person, that 
it was at nine o'clock that day, the 24th! 
l\Ir. Broudy: Does your Honor understand that7 
The Court: I guess Mr. Nowitzky understands that. Do 
you understand that, l\Ir. Nowitzky'l 
A. I will get it exactly the way it is. You ask the Stenogra-
pher to read the first question back so I can properly answer 
iU 
(The question was read.) 
By Mr. Broudy: 
Q. Do you want to correct that1 
A. I say it was on the morning of December 24th, 1946, be-
tween ten and eleven o'clock in front of the Court Oaf e. It 
was not nine o'clock on the 24th of December, no. 
Q. Not at nine o'clock'l 
A. Not at nine o'clock. 
Q. You have been friends with Frank "\Vest for twenty-
five years'/ 
A. Yes, sir. · 
Q. In fact, you were instrumental in having him qualify 
as a prof ~ssional bondsman, were you not 'l 
A. I would say I had a lot to do with it. 
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Q. He has on numbers of occasions assisted 
page 187 ~ you at times when you made investigations and 
arrests7 
A. No, he has never assisted me in making arrests in his 
life that I can remember. 
Q. And lie has never assist~d you in making an investiga-
tion? I 
A. No. I would say he has never assisted me in making an 
investigation. 
Q. Has he ever accompanied you ·when you made arrests 
or investigations 1 
A. I don't believe he has. 
Q. He basn 't 7 
A. If it was, it would be in a casual way when· I would be 
riding with him and would run into an arrest, but not going 
out on one. 
Q. Has he ever ~one on bonds in which you made the arresU 
A. I have called him to go on bonds. 
Q. You lmve called him to go on bonds? 
A. Yes. 1 
Q. In fact, you called him on the Tarkington bond, wbieb 
has been less than one month 7 • ! 
A. I am pretty sure I did. 
·Q. You arc pretty sure you did 7 
A. I have called him any time when people wanted a bonds-
man and didn't have one. I have called numbers of bonds-
men. I have called Saunders, and even tl1is Ne-
page 188 ~ gro, James Riddick. I would call them for an~one 
who asked me to. i 
Q. I speak particularly with reference to Frank West? 
A. No, not particularly Frank ·west. 
Q. I say I speak particularly of Frank West. 
:Mr. Smith: He makes a statement and leaves it hanging 
' th . I m ea~. 1 
The Comt: Do you expect an answer to that? I 
Mr. Broudy: He answered it. , 
. A. Not particularly. 
Mr. Broudy: That was his answer, sir. 
By Mr. Broudy: 1 
Q. Now, your first conversation with reference to this dase 
with Frank "\Vest was on December 9th? I 
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.A. That is correct. 
Q. You met Ossen on N ovembcr 19th f 
A. That is correct. 
Q. You appeared ns the sole Commonwealth's witness when 
'the case was heard in Police Court 7 
A. I was there and testified fully. 
Q. You were the only witness wl10 testified 1 
. A. Yes, but not the only ones that appeared. We had other 
witnesses. · 
Q. Sir1 
A. We had other witnesses. 
page 189 ~ Q. And at that time you gave your opinion that 
you considered as an expert opinion with regard 
to powder burns 7 · 
A. Yes, and still consider it that. 
·Q •. When you took this ride with the defendant on the night 
of December 24th, I understand that lie told you at that time 
that if you had made tests with plastics you would find that 
you were wrong1 
A. That is rigllt. 
Q. You told him you would make tests· with plastics 7 
A. Yes. 
Q. I didn't hear you 7 
A. Yes, that is rigl1t. 
Q. Did you not say that to him when .you entered the car 
:and after you talked to Frank West 7 
A. No. 
Q. Would you deny that you had said that to him when you 
first entered the car? 
A. Yes. 
Q. You do deny it, 
A. Yes, sir. . 
Q. Did you ask him if he had talked. to Frank West at any 
time while you were engaged in this affair from the time you 
met him until the time he was arrested 7 
A. I am not going to answer that. I don't remember whether 
I did, or not. I could have said, "ls this the same 
page 190} as Frank West told met" I could have said that. 
Q. You could have said, "Is this the same as -
Frank West told me 1'' 
A. Yes. I won't deny that. 
Q. Now, you J1ad arranged to have not only officers but & 
photographer there Y 
A. No, I didn't. 
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Q. The police photographer-'1 
A. I did not. 
Q. You didn't make that arrangementr 
A. No. 
Q. And you didn't know about that? i 
A. I didn't know until the photographer arrived that1 he 
was going to 'be there. · . , 
Q. You didn't know it was the purpose to open the- door 
and have the photographer snap a picture'l 
A. That is an altogether different question. I do know I 
was to open the .door, and I do know that one was to take the 
picture. , 
By the Com1t: ·. 
Q. The photographer, you mean 7 
A. Yes, but I ·say I didn't know it until he ariived. The-
arrangements were not made by me. They were Captain Vv at-
son 's. 
·By Mr. Broudy: 
page 191 ~ Q. Alter you had this conversation with Ossen 
· and after you had arrested the defendant, Ossen,. 
did you then contact \Vest, Frank Vv est t · 
A. No, I didn't. 
Q. Wbatf 
A. No. 
Q. You didn't sec bim any more tlrnt night f 
A. I did. 
Q. Now, did you prefer any charges against Frank ,vest'l 
A. I did not. 
Q. Did you let Frank West believe that you would accept 
a bribe! 
A. I could only answer that this way, and give you my 
words. You don't mind me reading them f : 
Q. Can't you refresh your memory and not read y~mr 
wordst Refresh your memory, but don't read your words. 
I 
Mr. Smith: l think the witness can give him his e~act 
words. · · I 
Mr. Broudy: I don't object to that. I say he can use 
1
his 
memorandum to refresh his memory, but not read what be· 
wrote down. 
A. On the morning of the 9th, when Frank approached ,me 
with this proposition, I asked him to give me time to think it 
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over. On the morning of tlte 10th, when I saw Frank West, 
I told him I would do the right thing at the Grand 
page 192 ~ Jury and to go ahead. 
By Mr. Broudy: 
Q.: Did you tell West that you were going to make some 
more. tests T 
A. 'i: don't think I ever mentioned a thing about tests to 
Mr. West. 
Q. You don't think you have ever mentioned iU 
A. I may have, or he may have been present when I was 
talking to Officer Jones and Officer Towe. 
Q. I mean when you say he made this approach to you. 
Your exact words-
A. No. 
Q. What? 
A. No. 
Q. Wait until I complete tlie question. ·when he approached 
you on the 9th, and you have written down the exact words, 
did you ask him for time to think it over1 
A. ·when are you speaking of 1 
Q. The 9th day of December. You know when I am speak-
ing of. 
The Court: I don't think it is necessary to say he knows. 
We are trying to get the truth. 
By }fr. Broudy: 
Q. Did you tell him on the 9th day of December 
page 193 ~ in front of the Court Cafe when he approached 
you on the subject, that you were going to make 
further tests and would let him know t 
A. No. 
Q. You didn't say that to him? 
A. No. On December 9th I told. him---:-that is December 
10th. I first talked to him on December 9th when this amount 
was offered me. That was the time that I said to him, 
"Frank, I have already testified in this case and you have 
got to give me time to think it over". 
Q. "I have already testified in this case and you have got 
to give me time to think it over Y" 
A. ''I have already testified in this case and you have got 
to give me time to think it over. I will see you in the morn-
ing." 
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Q. Did you, on the morning of the 10th, have -another con-
versation with llim about it 1 
A. I did with l\Ir. ·west at the same place. 
Q. At about what time? 
A. I imagine somewhere around ten or eleven o'clock. We 
generally meet there about that time. 
Q. You generally meet there about that time and have· cof-
fee every day together 1 
A. Practically every .day except when he was sick. 
Q. Except when he was sick. Did you, on the 10th day of 
December, in front of the Court Cafe, say to .Mr. 
page 194 ~ Frank '\Vest that you had not completed your 
tests as vet 7 · 
A. I did not, Mr. Broudy. i 
· Q. As I understand it, you said to him, "I will do the right 
thing before tl1e Grand ,Jury" Y I 
A. '' I will do tl1e right thing before the Grand Jury. You 
go ahead." · I 
Q. "I will do the right thing before the Grand Jury. You 
go ahead" 7 1 
A. Yes. : 
Q. Then you in substance said to him that you wouldj ac-
cept the $3,500.00 if tliat was offered you; is that right, , 
The Court: One minute, Mr. Nowitzky. 
:Mr. Smith: I object to that. 
l\Ir. Broudy: Witl1draw the question. 
The Court: He may state what he said, not in substance, 
but exactly what he said. 
Bv l\.Ir. Broudy: 
0 Q, When was the next time you talked to Mr. WesU 
A. Concerning the Ossen case 7 · 
Q. Yes, concerning the Ossen case 1 
ofr. Smith: l\fay I ask if Mr. Broudy means when it ;was 
after the 10th 1 
Mr. Broudy: The next time after the 10th. 1 
A. The next time I talked to him concerJing 
!Jnge 195 ~ tl1e Ossen case was on the morning of Dece~ber 
24, 1946, and this was between ten and eleven 
0~1o~. I 
I 
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By :i\Ir. Broudy; 
Q. :Mr. Nowitzky, I will ask you whether or not you went 
to a barber shop on Bank Street within the last few days and 
approached a barber known as John Cimmino, and asked.him 
if it was not the 23rd day of December, 1946, that Frank 
"\Vest was in his barber shop and in his chair7 
A., No, sir. 
Q. ,,Uicl you go there 1 
Av'I did. 
Q. Did you ask him if he had approached Frank West on 
· December 23rd¥ 
A. Not in that language. 
Q. Well, in substance, was that your question 7 
A. During part of my conversation, yes. 
Q." All right. Now, I will ask you whetlier or not you said 
to the defendant after the arrest was made, '' Os sen, you were 
a fool to have tried to bribe me in a murder rap"? 
Mr. Smith: This is a conversation that took place after 
the arrest and is being brought out by the Commonwealth. 
The Court: Do you object to it 1 
Mr. Smith: Yes, sir. 
The Court: I sustain the objection. 
l\Ir. Broudy: He has stated part of his con-
page 196 ~ versation that was had with the defendant on the 
way from the place where he got in the car with 
the def cndant to the time of the arrest, a conversation that 
was had between Officer Nowitzky and this man. 
The Court: Prior to the arrost. 
:Mr. Broudy: Prior to t110 arrest. "\Ve submit, if your 
Honor please, that does not definitely define the entire state-
ment or does not exclude statements that were made by the 
officers to Ossen and Ossen to him. 
The Court: After the arrest 7 
i\fr. Broudy: After the arrAst. 
The Court: I sustain the objection. 
Mr. Broudy: "\Ve except, and would like to put in the 
record just exactly what answer is expected. 
The Court: All right, sir. Gentlemen, you had better 
step out. 
(The jury retired.) 
l\Ir. Broudy: '\Ve expect the witness to reply-
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The Court: I will allow the witness to answer 
. page 197 } the question for the record now that the jury is 
out. 
Mr. Broudy: If your Honor rules I can't ask him, 
1
we 
would like. to put in the record w1mt. we expect the wit.nes~ to 
reply. 
The Court: The witness is here to 1·eply to it, and I will 
allow him to reply. J ! 
I 
( The question was reacl.) , 
A. I don't remember saying anything like that to the ae-
fendnnt, and if I said anything ahout him being a fool I to 
try to bribe me, it would not have necessarily been a murder 
rap. It would hav.c been any rap. 
By :Mr. Broudy: . 
Q. Did you, or not, make that statement to the defendant 
in the automobile when ·you had him under arrest and were 
taking him to the station? ! 
A. I am positive I did not. 
Q. And was not hie reply to yon- . 
A. I just told yon I was positive I didn't, so how could 
he reply to a question I told you I positively didn't mukef 
That is Iidiculons. 
Q. ,vhether it is ridiculous, or not, I am still going to ask 
you and you can answer it nnyway you want. 1 
A. Ask the question and I will answer it. 
Q. Diel he not reply to you, "Nowitzky, this'! is 
page 198 } all your doing?" 
A. No, sir. 
Q. He did not'l . 
A. No, sir. i 
Q. "Who was in the car with you at the time besides Ossen '! 
A. I imagine that Captain Staylor and Captain ,vatson 
was in the car. I would not. be positive, but maybe To1''e 
was in the car. I am not positive how we went bncli to Head-
quarters. · 
Q. Is Towe I1ere 11 
A. He is sitting back ·t1rnre. 
Q. Is he a witness in this case 7 
A. I am not positive that is 110w we <>ame to Renclqnarters. 
I don't remember. I made no notes of it. I 
Mr. Broudy: If )·our Honor please, we expected Jiim to 
either admit or deny that that conversation was hncl, then we 
I 
I 
I 
I 
I 
·-
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expected to contradict him by other testimony to show that 
that conversation was bad. · 
The Court: I will allow you to put that in the record as 
I did this, in the absence of the jury. 
Mr. Broudy: \Ve hope to be ab1e to corroborate that state-
ment by someone else who was in the car. We 
page .. 99 ~ will see J10w that devEJlops, and we think it is a 
· very important question. 
The Court: I have ruled it is not admissible to go to the 
jury. For the purpose of the 1·ecorcl, I will allow you to 
substantiate it in anyway that you feel is proper, but not 
in the presence of the jury. 
Mr. Broudy: ,v e would like to put in the record the rea-
sons for our exception. The reason is this: Any question 
asked a person under arrest charged with committing an 
offense which carries the implication of guilt must be an-
swered by the person accus<!cl, and if he dol's not answer, his 
failure to answer constitutes an admission of guilt, and it is 
equally true that what he does say on the spur of the mo-
ment favorable to himsc]f is not a self-serving declaration but 
substantive evidence in hjs own behalf. In this Court very 
recently it has been held against me that if he failed to answer 
it is an admission of guilt. The fact that his answer consti-
tutes a denial of his guilt is admissible as evidence in his 
favor. 
page 200 ~ By Mr. Smith: . 
· Q. I would like for you, Mr. Nowitzky, to state 
if there was any co11versation betwPcn you and l\f r. Osscn 
after his arrest so that the record may be complete7 
Mr. Ashburn: Do you want llim to state it on the record 
or off the 1·ecord 1 • 
Mr. Smith: You have asked him one or two questions 
about it. I want tl1e whole story in the record, this particular 
record, so we can be advised if tlicre wa1:1 any conversation 
prejudicial to the accused. 
(The question wns reacl.) 
A. Yes, I talked to him at tho police station. 
By Mr. Smith: 
Q. Bcf ore the arrest? 
A. No. The only cQnversation I had with him at the time 
of the arrest I have testified to. 
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Q. Did you ask him any questions at the time of the ar-
rest¥ 
A. Yes. 
Q. Or in the car before you got to Police Headquarters'1 
A. On the way to tho police station I don't remember ask-
ing him any particular questions. , ! 
Q. ·what conversation, if any, took place between y~ ~nd 
Mr. Oss.en after the arrest anywhere that mght 1 
page 201 } A. Up on the 4th floor of Police Headquarters 
I may have said something to him, but I don't: re-
member anything I said to him, just as I testified. ' 
Q. You don't remember anything yon said there or in the 
car'l 
A. That is right. I don't remember any conversation. Cer-
tainly I didn't say to him as Mr. Broudy propounded the 
question, did I say to liirn, "Do you think I was a fool to take 
a bribe in a murder rap?" 'fhat positively was not said 
bv me. 
• Q. Are you sure there was no similar conversation of any 
kind? i 
A. I may have said, "You mu~t 1mve thought I was a 
fooU" I will answer it that way: I may ]1ave said to film, 
"What do you think, I was fool enough to take a bribe from 
you f'' I may have said that to l1im. : 
Q. Do you remember you said it to him 7 
A. I don't remembet. 
Q. Could you have said it to him 1 
A. I could have, yes. 
Q. What could his reply Jmve been, if he made any reply? 
A. I don't know that he made any reply. 
Q. Did you ask him anything else? 
A. No. 
page 202 } Q. Did lie say anything else? 
A. 1\o, sir. I 
Bv Mr. Broudy: · 
0 Q. Didn't you, following tlmt question and the answer that 
I repeated wl1ich you now deny, then ask Ossen this ques-
tion, "Did I talk to you about this case before tonight!" 
speaking of December 24th after the nrrest was made?. 
A. I said to Ossen at one time, "Have I seen vou since 
the day that you left PolicP. CourU" and his repiy to that 
was, ''No.'' 
Q. ·when was that said, l\fr. Nowitzky? 
A. I don't remember whether it was coming- down in the 
car or whether it was up in the room. After I had arrested 
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Ossen and turned him .over upstairs, tl1at was the end of it 
with me. I didn't even take a written-
Q. You photographed the money. didn't you? · 
A. I didn't photograph it, no. 
The Court: Are you gentlemen through along this line 7 
Mr. Broudy: Yes, sir ... We tJiink it is admissible. 
Mr. Smith: Counsel mav differ. I certainlv wish to dis-
pose of it so there will be no question about any prejudice to 
the defendant. 
page 203 } By Mr. Smith: . 
Q. l\Ir. N owitzky, you told me a minute ago you 
had no conversation with l\I r. Ossen after his arrest and he 
said nothing to you, that you said nothing to him that you 
can remember. You liavc told Mr. Broudy you do remember 
asking him if he had seen you since the Police Court bearing 
.until that night. Do you remember that? 
A. I do remember that. 
Q. You didn't remember that when I asked you, appar-
ently f · 
A. No. 
Q. Is there anything else that yon can remember that took 
place that night in the nature of a conversation, because it 
is most important that yon repeat everything at this par-
ticular time and at this particular stage of the proceeding! 
A. Nothing at all I can think of. 
Q. You answered my question that you bad not said any-
thing and tben you remembered you had made this remark, 
had asked him whether be bad seen vou i;ince the Police Court 
hearing. If there is anything else· you forgot when I ques-
tioned you, try to remember it and state it. 
A.. I don't remember an~·thing, miy conversation-having 
any other conversation with Mr. Ossen, and I would not have 
remembered that remark be made it Mr. Broudy had not re-
freshed my memory. 
page 204 } The Court: Let's get the jury in. 
:Mr. Smith: I am apologetic to tbe Court for 
being responsible for any further delay, hut I wonld like to 
talk to Mr. Bullock a minute. 
(:Mr. Smith conferred with Ur. Bullock.) 
Mr. Smith: I feel, in view of counsel's insistence, that 
the exclusion of this would be prejudicial, and while I think 
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the objection is well taken to statements of this nature after 
the arrest, they have not been brought in by the Common-
wealth, which, insofar as the accused is concerned would con-
stitute a self-serving declaration, and in view of the testimony 
of the witness and, as I said, in Yiew of <'ounsel 's in~istence 
that it would be prejudicial to exclude it., I am withdrawing 
the objection. 
The Court: The Court has no doubt that it is not admis-
sible. If you wish to withdraw your objection, I will allow 
it in . 
. Mr. Ashburn: ·Your Honor rules it is aclmL.;;sible now? 
The Court: No, hut if Mr. Smith withdraws his objection 
I will allow it in. There is no doubt in mv mincl 
page 205 ~ that it is not ·admissible. • 
Mr. Ashburn: It is adrnissihlc for the purpose 
of this case, we contend. 
The Court: If he withdrnws t.he objection 1 will let it in. 
J\fr. Ashburn: ·w c want nn additional exception, that the 
ruling of the Court has deprived us of tlle opportunity of 
showing to the jury the uncertainty of this witness on [the 
subject under interrogation nnd the impressions of the jury 
as to his definiteness and <'Crtainty from what he said. I 
The Court: Do you still wish to withdraw the objection, 
Mr. Smith1 I 
Mr. Smith: Yes, sir. I' 
The Court: Call the jury in. 
(The jury retumod to the courtroom.} ) 
Mr. Broudy: Mr. Reporter, will you please read the first 
question that was asked of the witness when the jmy was 
excluded'/ ' 
(The question was t11ereupon read.) 
By Mr. Broudy: 
Q. What is your answer to that, Mr. Nowitzky'/ 
A. No. 
page 206 ~ Q. Your answer is that you made no such state-
menu 
A. That is correct. 
Q. At alU 
A. That is right. 
Q. Now, thnt question I asked yon will apply either as to 
being in the car or at Police Headquarters i ' 
. A. That is correct. 
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Q. You say to that that vou made no such statement? 
A. That is right, as propounded by you. 
Q. Now, Mr. Nowitzky, you are fencing. Is that in sub-
stance the statement that you made7 
A. I would not be able to pass on the substance. To give 
you my opinion, I would say no. 
Q. What was the statement that you made7 
A. I said to you in reply to yonr question when the jury 
was out that if I made that type of statement at all it would 
not have been in a murder rap. It would have made no differ-
ence to me what Ossen or anyone el~e offered me, no matter 
how small the case was~ there would have been no bribery 
accepted by me. That is exactly what I am trying to answer 
you, and I know exactly how you pnt your question and I 
didn't answer for that purpose. I am not going to answer 
that type of question for you. 
Q. Don't get angry. Let's go along easy. Did you say in 
the absence of the jury, "'I may buve made that 
page 207 ~ kind of statement to him 1 '' 
A. I did not. 
Q. You did not7 
A. No. I qualified it when I answ('red the question, thnt I 
still would not lmve said that remark, a murder rap. "What 
difference would it make to me whether it was a murder rap 
or anything else 7 
. Q. I can't take the stand and I cnn 't answer your ques-
tion. You are on the stand. 
A. I ain sorry you can't because I would rull you first. 
The Court: ,Ye have got to get n!ong. Don't liave an 
· argument between counsel and th<> witness. Go ahead with 
the questions and answr.rs .. Go ahead, Mr. Broudy. 
By Mr. Broudy: 
Q. I ask you whetl1er or not you recall thnt in reply to 
such a question Ossen said," l\fr. N owitzky, this is your propo-
sition from the beginning?" 
A. You ask me that 7 
Q. Yes. 
A. That Ossen said that to me? 
Q. Yes. 
A. No. 
Q. Did you then flay to him, "Have I talked to you since 
the hearing in Police Court before tonight7" 
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page 208 ~ A. I didn't then. sav that. I said that to him 
in reply to some question that he made. 
Q. ·when was that said 'l 
A. That was somewhat similar to what you said, and I 
don't know just I1ow his remark was, but anyway I said to 
him, "Have I seen you since I left Police Court?" and he 
said no. 
Mr. Broudy: Thu t is all. 
I 
RE-DIRECT EXAMINATION. I 
By Mr. Smith: I 
Q. Tell the jury what conversation took place between you 
and John Cimmino in connection with the question asked you 
by l\Ir. Broudy. I don't recall whet.her the date was fifed, 
or not. You stated that recently- , 
A. Just the other day when it was raining, probably 
Thursday 'or Friday. I don't remember what date. 
Q. Where was the conversation! 
A. In John Cimmino's barber shop. 
Q. Where is that 1 
A. On Bank Street, near the corner of Plume. 
Q. On this side., north of Plume on Bank 1 
A. Yes. 
Q. Mr. Broudy aeked you if you made some remark to him 
which :vou denied, the exac>t substance of which I 
page 209 ~ don't recall. Will you tell us exactly what was 
said between vou and 1\Ir. Cimmino on that occa-
. ' 
~OOf . i 
A. I went in the barber shop and ,J olm Cimmino was sliav- · 
ing-
1\fr. Asl1burn: Is it material wllo he was shavingi 
. I 
A. (Continuing) I can point him out. Anyway he was 
shaving a man sitting in the cl1air and this man was there and 
l walked up to Cimmino and I asked him if he had had a con-
versation with Frank ,vest. He said he had. I said, "When 
did vou have that com·ereation wit11 Frank WesU" and he 
said.he forgot. I said, "'Vas it before or after Christmas11" 
and he said about two weeks before Christmas. I said," Are 
you sure it wasn't two days before Christmas'/" and he said, 
"I don't know." 
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By l\Ir. Smith: 
Q. vVere there any other police officers present f 
A. Officer Jones and the man he was shaving. 
Q. Another police officer 1 
A. Officer Jones. 
Q. \Vhat arc his initials 1 
A. L. L. Jones. 
Q. ·what was the first amount that was stated to you by 
Frank '\Vest as being the amonnt that Ossen had told him to 
offer you7 
page 210 ~ A. $3,000.00. 
Q. \Vas that amount changed later7 
A. Yes, to $3,500.00. 
Q. \Vhen was that changed off er made f 
A. The next day. 
Q. Was that December 10th, according to your previous 
testimony? 
A. Yes, sir. 
Q. Did you suggest to \Vest at rtny time that he approach 
O.ssen in connection with this matter? 
A. I did not. . 
Q. Was the first suggestion that you accept any money in 
connection with this pending murder charge the conversation 
on December 9th between yon and Frank West 7 
A. Yes. 
Q. Had you discussed with Frank West the question of 
the murder trial pending against Ossen at any time prior to 
December 9th l 
A. No, sir. 
page 211 ~ The Court: Gentlemen, we will recess for an • 
hour and a l1alf now. That means we will be 
back l1ere at seventy-forty. I ask you, during your dinner 
hour, not to discuss this matter with anyone or allow anyone 
to discuss it with you. I am going to add a further admoni-
tion. It may be that an account of this trial is appearing in 
our local newspapers. I will ask you to refrain from reading 
any accounts of this trial or nny statement relative thereto, 
also ref rain from discussing the case with anyone. Be back 
here at sevcn-f orty. · 
Thereupon., at six-ten P. 1\f., the Conrt adjourned to seven-
forty P. M. 
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page 212} EVENING SESSION. 
Met at close of reeess. 
Present: Same parties as heretofore noted. 
F. E. ·wATSON, i 
called as a witness on behalf of tho Commonwealth, having 
· been first duly swom, testified as follows : i 
By Mr. Smith: 
Q. State your name. 
A. F. E. ,v atson. 
Q. You arc Captain in the Norfolk Police Department, are 
you not, Captain 1 ' 
A. Yes, Captain of Detectives. 
Q. You arc Commanding Officer of the Detective Bureau i 
A. Yes. 
Q. Were you on December 24, 1946 Y 
A. Yes. 
Q. And for approximately how long prior to tJmt time :did 
you occupy the position of connnanding officeii of 
page 213 ~ the Detective Bureau! I 
A. 1940. • ! 
Q. Did you, or not, have any conversation with Officer Leon 
. Nowitzky with reference to an alleged conversation between 
Officer N owitzky and !!.,rank West 1 · 
, A. Yes. 
Q. Did, or ·not, Officer Nowitzky relate to you at that time 
an alleged com•ersation between him and Frnnk ,vest with 
• reference to a charge of murder that was tht"n pending against 
Joseph Ossen 't 
A. He did not. He was very brief, llis statement to me at 
that time. 
Q. The statement that he made to you of the alleg·ed ·con-
versation between him and West, did tlmt statement made 
to .you by Nowitzlcy relate in any way to the charg·e that waE. 
then pending against Joseph Osscn r I 
A. No, Mr. Smith. Your question-· 
Q. Perhaps I didn't make myself cJc.anr. · I 
A. You didn't make it quite clear to me. ! 
Q. I don ~t want yon to repeat hear!my testimony is the ~ea-
son I am wording it that way~ but will ~·on please tell the jury 
what the reason and tl1e nature of the conversation was that 
Officer Nowitzky had with you in connection with a conver-
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sation alleged to have taken place between him and ~Ir. West 1 
Why did Officer N owitzky speak to you about it, in other 
words1 
page 214 ~ A. He came to me the first part of last month, 
the exact date of which I have no wav of know-
ing. I·made no note at the time. · 
Q. The first part of December, 19461 
A. Yes; and he informed me he had information that he 
would be offered a bribe of $3,000.00, and that is the finis of 
the statement. I immediately informed him to get in touch 
with your office. · 
Q. Did you have any further conversation with him 7 
A. I informed him to keep me advised. 
Q. ,vhat do you know, of your own knowledge, with refer-
ence to this case that is being tried today? 
A. ,vhat ever day that was, he called my attention to the 
fact that seemingly he would he offered a bribe, and I told 
him to keep me advised. On the morning of the 24th of last 
month, Christmas Eve, he called me bv phone at nbout eleven-
thirty in the morning and informed me, "That man is going 
through with that deal tonight." Of course, I knew what he 
meant. 
Q. Had you in the· meanwhile, from the first conversation 
until that conversation, given Officer Nowitzky any instruc-
tions or discussed it with him :my furtl1ed 
A. Absolutelv not. I had not talked with him ahout that. 
He was infornied to keep me advised, therefore, if I dicln 't 
hear from him I woulcln 't ht> advised. On Christ-
page 215 ~ mas Eve he calk:d me al:out eleven-thirty in the 
morning ancl to]d me he would have to call mo 
further in tho day to inform me what to do and what the set-
up was. 
Q. After that convei·:mtion, what did you clo 1 
A. I informed Leon tlmt nfter five o'clock in the evening 
I would be at home. Ahout a quarter pllSt six he called me 
by phone and told me the ia:et-np in brief, about where he 
would meet this man, that he would be at the Castle or some-
where nenr the Pythian Castle. I then told him to meet me 
at the corner of Duke and Duncan Avenue at ei,!:d1t-thirty. 
I in turn called Cnptain Staylor. After talking with Detec-
tive Nowitzky, I called Stnylor. 
Q. ,vas that Captain C. J. Staylor~ .Jr. 7 
A. Yes; and tolcl him to meet me at that corner at ei~]1t-
thirty. I 1rot to the corner at eight-thirty sharp. Staylor. 
Towe ancl Gi11ock were there. By the way, I had called him 
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in the meantime as well. He is in the Identification Bureau, 
Police photogTapl1er, ancl I as]wcl him to meet me there. They 
were all there, including Detective N owitzky. He was tb'.ere 
also. He had laid plans, had picked out a ym·d. This y~rd 
was in the rear of 209 Duncan A.,·enue, and has a fence about 
four and a half feet high, with four or five oil drums in !the 
varcl, and lane running from Duncan .A.ve·nue north and 
south going back to the rear of tl1e Pythian Ca~tle. ,vc were 
· to conceal ourselves, myself, Captam Staylor, Of-
page 216 ~. fleer Gillock a:ad DetectiYe Towe. ,v e concealed 
ourselves in this yard hellind the fence, behind 
the oil drums. That was about twenty minutes to nine. This 
exchange of money between Ossen and Leon was to b~ at 
nine or very shortly thereafter. He was to meet him at nine. 
Our plans wei·e that Nowitzky would park ]1is car up in lthe 
rear of the Castle, meet Joe. Ossen, come out and be heading 
north in this lane, come out on Duncan Avenue, and he would 
purposely stop at the gate at this fence so we would know 
he was in the car. About ten minutes after nine we were 
concealed there and thh:i automohile came up and stopped 
about the gate, where the front door would be parallel with 
the gate. Our signal was 1:hnt when the money was being 
passed N owitzky was to open the door which we could l1ear. 
The opening of tlw door was our ~ignal, and Detective 'J~owe, 
myself, Captain Stny1or nnd Gillock came altogether, ol1I as 
near as we could come altogether. SinC'e it was a. gate, we 
come out one at a time. Captain Staylor opened the door 
on this side and threw his flashlight in, and Gillock imme-
diately took a picture, and when the flash bulb clicked we could 
see the money in Leon's hand. The money was immediately 
passed to Captain StayJor. We then searched Joe Ossen; in 
fact, Captain Staylor searched him in iny presence. We were 
on this side of the cm· (indicating). Nowitzky was in the 
front scat and we took .Joe Ossf:n and put him in the back 
seat with Captain Staylor on one side and ~ on 
page 217 ~ the other. On the way to the station Nowitzkv 
turns his head more or less to the back and said 
to ,Toe Ossen, "Do you tl1ink--wore yon fool enough to tllink 
that I would have gone tl1rough with this thingi" Joe Ossen 
says in answer to him, "It was your suggestion,,, and in turn 
the answer then or question that Leon propounded back to 
Osscn was, "Have I seen you sinre tl1e Police Court triaH" 
He says, "X o." That was all of the conversation in the 
n.ntomobiJe. "re came to Police Headquarters and Captain 
Stnylor laid the roll of money on the desk in the asse~bly 
I 
I! 
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1·oom, and prior to toucl1ing tbc money I turned to Joe and 
said, '' How much money is tberc 7 '' .Joe said, '' $3,500.00.'' 
I said, "\Vhat is it fod" and he said, "I don't know." The 
next question., "Did you get this money from the bank?" and 
he said, "I don't care to say nny more." He said nothing 
from then on. Tbe money was counted, the serial numbers 
were recorded, and I have the money here with me now. 
Q. You have the money, you say¥ 
A. Yes. · 
Q. \Vill you iutroduee that in evidencei 
A. Yes. 
Mr. Ashburn: There. is no question about the fact that 
there was $3,500.00, your Honor. It can be agreed or stipu-
lated and put in any way yon want it. 
The Witnes~: The sE>rial numbers are recorded, 
page 218 } and there is the type of bills ( exhibiting money.) 
The Court: It is understood that this money 
will be withdrawn and held by the Police Department until 
tomorrow and delivered back to the Clerk. 
i\Ir. Ashburn: That is entirely agreeable. 
A. This is tlrn money in order. 
Bv :Mr. Smith: 
'Q. State to the jury the number of bills and denomina-
tions. · 
A. There is thirty-five twenty dollar bills, ten fifty dollar 
bi1ls and twenty-three one-hundred dollar hills. 
Q. That makes a total of $3,500.00, does iU 
A. That is correct, sir. 
Mr. Smith: It is understood t!1at this money, the bills 
which have been designated and aggregating the sum of 
$3,500.00, are introduced in evidence, but tl1ey are taken in 
custody of Captain Watson at this time with instructions of 
t11e Court and with the consent of all counsel. 
Bv the Court: 
'Q. Mr. "ratson, tomorrow morning will you deliver them 
to ?\fr. Prieur in the Clerk's office? 
A. I will, sir. 
page 219 ~ By lfr. Smith: 
Q. And keeJ) a record of the serial numbers 7 
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A. Yes. : 
Q. Captain Watson,· were you present at arry time a~ter 
the arrest of Joseph Ossen at a conversation in your· office-
at Police· Headquarters in which Frank West was present7 
A. I was on January 3rd. • 
Q. 19477 
A. 1947, sir. 
Q. Who else was present at that time? 
A. Mr. Bullock, yourself, Detective Nowitzky, Detective 
Jones and Detective Towe. 
Q. And youf 
A. And myself, sir. 
Q. Was Captain Staylor there r 
A. No, he was not. . 
Q. Do you recall whether Officers Jones and Towe ,vere-
there during the entire conversation, or not 1 
A. They were in and out. 
Q. Did you hear Frank "\Vest make any statement as to 
whether or not he knew that Ossen would be arrested or that 
the police officers were present at the time that Ossen was 
driven in Nowitzky's car to the place of the arrestf 
i 
Mr. Asl1burn: Just a minute. ·we object, if your Hotior 
please, upon these grounds- · ! 
page 220 ~ The Court: Never mind. I sustain the objec-
&~ ' 
l\fr. Ashbm·n: I would like to state the grounds. 
The Court: Does it matter if it is sustained. You don't 
want the question answered 1 
l\fr. Ashburn: No, but we would like to show whv we don't 
want it answered. I expect to ask llim the same question and 
expect your Honor to rule it is admissible. · I 
The Court: W'11y should I not allow it now 1 ! 
Mr. Ashburn: The reason you should not allow it nmy is 
he is trying to contradict the Commonwealth's witness, w;est, 
who denied positively that he knew that this man was going 
to be arrested, and Mr. Smith knew that he had so stated 
and was frank enough to admit it. Now he wants to contra-
dict that witness in an attempt to add to the Commonwealth's 
case. : 
The Court: Do you expect to ask him the question then T 
Mr. Ashburn: Yes, sir. I 
The Court: I will allow it. j 
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l\fr. Ashburn: ·we save the point as to your 
page 221 ~ Honor's allowing the Commonwealth to contra-
dict its own witness. 
The Court: "r ould you like for the question to be read 
to you'l . 
The Witness: No. I can remember it. · 
Mr. Smith: I wish to say that my purpose in asking the. 
question is to show that-if Mr. Ashburn is going to ask it, 
of course, it makes no particular difference, but I want the 
answer in the record in fairness to the Commonwealth. and the 
defense and I think, since I have asked the question and the 
Court has ruled lie can answer it, be should answer it. I 
want to see that the record is clear on what took place. 
Mr. Ashburn: There is no suggestion that Mr. Smith is in 
any respect unfair but, bf course, he knew we were going to 
ask the question of Captain ,vatson because I told him so. 
He wanted to anticipate the question for whatever benefit he 
could get out of it. 
(The question was read.) 
A. The questi.on, I think, that is being referred to is this 
question: ''At the time you took Osscn to Nowitzky's car, 
did you know that police officers hacl been concealed near 
there for the purpose of an arrest if the circum-
page 222 ~ stances warranted itl" 
By the Court: 
Q. That was propounded to ,vest 1 
A. Yes, sir. 
Q. On January 3rd? . 
A. January 3rd. His answer very lmrriedly was, "Yes", 
and then l1e qualified that, "I wasn't told but I suspected he 
was going to be grabbed". That was his answer. 
By Mr. Smith: 
Q. Who made the plans, Captain Watson, on December 
24th to have police officers stationed at· the place where the 
arrest was made 1 
A. Nowitzky: 
Q. ,vho instructed the police officers to be there '1 
A. I did. Q. Will you please explain what you mean by stating that 
Nowitzky made the plans1 'What do you mean by that? 
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A. I can tell you very easily. I instructed the police qffi-
cers to meet me at Duke and Duncan Avenue. Then we were 
to follow whatever plans Leon had arranged. I knew-when 
I got to D1!ke and Duncan Avenue, I didn't know where I 
was going to from then on. 
Q. As to the place? 
A. As to the place where we were to be concealed. He had 
to inform us from then on. 
page 223 } Q. Prior to December 24th, when you instructed 
these police officers to accompany you to the P¥1Ce 
where you met Officer Nowitzky and where you subsequently 
concealed yourself with the other police officers, had you 
given Officer Nowitzky any instructions or directions of any 
sort with reference to this case 1 
A. No, other tllan to keep me advised when be was ap-
proached; that is all. He had.to make the plans. You can't 
plan a thin,._~ of this sort until the other man brings you 
1
the 
information. ,v e could not tell how or the place. i 
I 
I 
CROSS EXAl\fINATION. 1 
By ?\fr. Ashburn: 
Q. Captain Watson, I understand that the first intimation 
that you had relating to this matter occurred on December 
9th? 
A. I could not state what date. • 
Q. ·1 believe you stated the early part of December1 I 
A. That is right. I could not recall the date, whether lthe 
9th, the 5th, or whatever date. It was the first part of ltbe 
month. ' 
Q. And that information capie from police officer Nowitzky1 
A. That is right. 
Q. Police officer Nowitzky said to you he would be offered 
a bribe in the Ossen case 1 
page 224 } A. He had information lie would be offered a 
bribe of $3,000.00. · · I 
Q. He liad information he would be offered a bribe of 
. I $3,000.007 • 
A. That is right, sir. · 
Q. And in reply to that statem~nt from him you instructed 
him to keep you advised! · 
A. To keep me advised. . 
Q. I further understand that you heard nothing mor-e from 
Detective Nowitzky until December 24th on that subjecU 
I 
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A. That is right. 
Q. So that from tbe first conversation, whenever it was in 
the early part of tbe month, you had no further advice from 
l1im until the 24th? 
A. That is right. 
Q. In the first conversation did be mention the name of 
Frank ·west? 
A. Yes. 
Q. Was Frank West known to you? 
A. Oh, yes. 
Q. Well, now, Captain, police officer N owitzky has testi-
fied, if I remember correctly, that after his bringing this mat-
ier to your attention, which he says was on December 9th· 
initially, that he did nothing thereafter except at your direc-
tion; is that a fact, or noU 
page 225 } A. I don't know what his statement was, and it 
makes no difference to me. I have merely re-
lated to you what happened, to my knowledge. 
Q. :Oo I further .understand that you gave him no direc-
tions except to keep you advised Y 
.A. I informed him to get in touch with the Commonwealth's 
Attorney's office and to keep me advised. · 
Q. The fact remains that you gave .no other directions t 
A. I gave no instructions other than to keep me advised. 
Q. I further unders.tand,that at about eleven o'clock on De-
oeember 24th yo-q received a telephone call 7 
A. About eleven-thirty. 
Q. You received a telephone call 7 
A. From him, yes. 
Q. The substance of which was that the man was going 
through with the deal that night? 
A. That Joe Ossen was going through with the deal that 
night. · 
Q. ,vas going through with the deal? 
A. Was going through with the deal that night, yes, and I 
knew what he meant. He had already informed me of the 
bribe. 
Q. Did you then give him any directions T • 
A. None whatsoever. I had to depend on him calling me 
again as to what was going to happen, and how 
page 226 } and where to meet him. 
Q. And somewhere in the neighborhood of six 
P.1\L-
A. A quarter past six. 
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Q. He called you at home t 
A. Yes. 
Q. Then told you where the deal would go through 1 
A. He told me he was going to meet Joe Ossen at the 
Pythian Castle at nine P. M. I said, "All 1igiit ". He said, 
"I am going to arrange it, if I can, somewhere in that neigh-
borhood". I said, "You meet me at eight-thirty at Duke and 
Duncan out there and we wiU go on". 
Q. Thut is the directions you gave him, was to meet you 
at cight-tllirty at Duke aud Duncan Avenue¥ : 
A. That is right. ' 
Q. All the other plans wore made by Mr. Nowitzky¥ 
A. By l1im or someone else. At least I learned of the plans 
through him just as I informed you. 
Q. As between you and himself, they were made by him Y 
A. Yes. 
Q. I believe you said on your direct examination, and I 
wrote it down so as not to be mistaken about it, "He had laid 
the plans'' f 1 
A. That is right. . 
Q.· I believe you say that when you arrived at Duke and 
Duncan Avenue he had picked out a yard in which 
page 227 ~ you and your companions were to conceal your-
selves'( 
A. That is right, because he took me to this place. He evi-
dently had to pick it out prior to calling me there. It seemed 
to be a very good set-up. . 
Q. Tho only preliminary in which you ever participated 
was in the arrest of Joe Ossen at that location n little after 
nine o'clock¥ 
A. That is right. 
Q. Afte1· he was arrested, you. said the people in the auto-
mobile carrying him to the police station were Mr. Nowitzky~ 
the driver, yourself, Captain Staylor and Joe Ossen f 
A. That is right, sir. 
Q. Yon and Captain Staylor and Osscn were sitting on the 
rear scat of the car¥ : 
A. Yes. 1 
Q. You say that on the way to tllc police station Nowitzky 
said to Ossen, "tVere you foolish enough to think that I would 
"O throu 0 ·h with this matted'" 0 0 • A. No. In substance you are ngbt. Those words are not 
the exact words. 
Q. I would like to have the exact words because I attach 
importance to them. ~ . 
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A. He can read them back to you so there can be no mis-
take of the words I used. · 
Q. Do you now recall them 7 I am not tryino-
page 228 ~ to mislead·you. . 0 
A. I will be glad to. ''Were you fool enough to 
think I would go through with this thing1" He turned and 
asked the question of Joe Ossen. 
Q. "Were you fool enough to think that I would go through 
with this thingY" 
A. That is right. 
Q. What was Joe Ossen's reply? 
A. "It was your suggestion.'' 
Q. Ossen, in reply to that, said, "It was your suggestion" 1 
A. Yes. · 
Q. And that was within a few moments after he had been 
arrested 011, this charge and before he had reached the police 
station? · 
A. That is right. This was all in the car. 
Q. Captain, it would not take more than five minutes to 
drive from that scene to the police station, would iU 
A. I would say about five minutes. 
Q. And this was a statement made by Joe Ossen within 
five minutes from the time be was arrested Y 
A. Somewhere on the way in. I can't say where we were, 
but we were between that spot on Duncan Avenue and Police 
Headquarters. 
Q. You lmve no possible doubt in your mind that that con-
versation occurred 'I · 
page 229 ~ A. Of course not. 
Q. Do you think that anyone else who was in 
tho car at the time would 1·ecall it 1 
A. That I don't know. That is merely a thougl1t. I could 
not say; I don't know. I merely told you what I heard and 
wlmt I knew happened. What I may think of somebody else's 
ability to remember anything else, I don't know. · 
Q. You nttached importance to it, therefore, remembered. 
A. That may have been the meaning I attached to it. 
Q. I didn't ask you wl.mt meaning you attached to it, but 
whether you attached importance-
Mr. Smith: I think the witness can answer it his own way. 
The Court: All that Mr. Ashburn is bringing. out is that 
he does remember definitely because he attached· importance 
to it. 
148 Supreme Court of Appeals of Virginia 
F. E. lVatson. 
I$y Mr. Ashburn: 
Q. You further say, Captain "Watson, that Nowitzky's an-
swer to Joe Ossen in substance was, '"Have I seen you since 
the Police Court hearing on the murder charge?" 
A. No, "Have I seen you since the Police CourU" 
Q. To which Ossen replied no? 
A. That is right. 
Q. Captain Watson, you say that there was a meeting. at 
Police Headquarters on January 3rd of those 
page 230 ~ who had some knowledge about this affair Y • 
A. That is right, people who had some knowl-
edge about this affair. 
Q. Who called that meeting7 
A. Mr. Smith called me that morning about the meeting. 
Q. And asked you to have the others present 7 
A. That he would be there, yes. 
Q. Did you so arrange to have the others present f 
A. Yes. 
Q. "\,Vl1om did you arrange to have present? 
A. Detective Nowitzky, Frank "\,Vest, Detective ·Jones, De-
tective Towe, Mr. Bullock, myself and Mr. Smith. 
Q. How did you arrange to have Frank West presel)t 7 
What were tlie mechanics of making that arrangement7 
A. I am afraid I am going to have to answer that-I c~n 't 
s1,1,y definitely but whether I told him in person (I see him 
practically every day) or wlrnther I told N owit~ky to inform 
him; I can't say, but one of the two. i 
Q. It may have been either one or the other? 
A. It may have been that I saw him, because I have seen 
him a number of times prior and since, and it may have been 
I told him to be there or may have told Leon. I can't say 
definitely which. · · · 
Q. As head of the D~tective Bureau bad you, after the ar-
rest and prior to January 3rd, interrogated Frap.k 
page 231 ~ West at all? · 
A. Not before January 3rd. · 
Q. He offered no objection to being presenU 
A. No, indeed. . 
Q. He came there voluntarily? 
A. Yes. 
Q. The purpose of his coming. there wa~ to stat~ all the 
knowledge which he had about this transaction, was 1t noU 
A. I didn't inform him of what purpose to be there for, but 
he soon found out after he got there. · 
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Q. Did you, while he was there, asl~ him as to everything 
within his knowledg·e about this matter? 
A. I believe tlia t is the substance of the first question that 
}fr. Smith or Mr. Bullock asked. 
Q. So they were the gentlemen wl10 questioned him. It was 
not necessary for tl1e Detective Bureau to question him at 
~n ? . 
A. I would not sav that. We act on instructions of the 
Commonwealth's Attorney's office. 
Q. He was questioned only at the Detective Bureau, and 
was not qµcstioned until January 3rd because they already 
knew what he would sayf 
A. I had no idea what lie would sav. 
Q. Did Mr. Nowitzky know what he.would say? 
A. He had not informed me, if he did. 
·pag·c 232} Q. I understand on that occasion, namely, Janu-
ary 3rd, he made n written statement which was 
-he made a statement which was taken down by a stenog-
1·apher, written out, read either by him or to him and pro-
110uncecl rorrect, and signed by him; is that a fact 1 
l\f r. Smith: I object to the question. 
The Court: I sustain the obJection. 
l\Ir. Ashburn: Your Honor rules I can't ask whether he 
made a statement which was reduced to writing and signed Y 
The Court: That was my ruling. 
l\Ir. Asl1burn: I don't want to question tl1e ruling, but is 
that because you want the question broken up into different 
parts? 
The Court: I rule that this statement cannot be called for 
hy you. 
· Mr. Ashburn: We would like to save our exception. We 
would like to do so for the purpose of the record, and will do 
it in the presence of the jury or out. 
The Court: I will allow the Captain to answer whether he 
did make a statement, if he did make one. 
A. He did, for tlie benefit of the Commonwealth's attor-
ney. 
page 233 } By Mr. Ashbum: 
Q. Did the statement that he made purport to 
eontain his full knowledge of what had occurred with respect 
to this offense? · 
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The Court: Do you object t<Y that, Mr. Smith r 
Mr. Smith: Yes, sir. 
The Con-rt: I sustain the objection. 
'Mr. Ashburn: It is not necessary for ns to state· the reff-
sons for our exception, I suppose. ! 
The Court: Yon may do so if you wish. It is up to you~ 
~Ir. Ashburn: We except to the ruling of the Court-
The Court~ Gentlemen, step into your jury room. 
(The jury retired.) 
l\fr. Asl1burn : \Ve except to the ruling oi the Court, and 
the first exception is that Frank West has appeared as a 
witness in this case1 introduced by the Commonwealth and it 
thereby vouched for his credibility; that he bas testified that 
he made n written statement at Police Headquarters in the 
presence of Captain Watson, 1\Ir. Smith, the Com-
page 234 ~ monwealth 's Attorney, Mr. Bullock, the Assi:st-
. ant Commonwealth's Attorney, and .several oth-
ers. He has stated tliat in that statement he did not say rior 
intimate that he knew that Joseph Ossen would be arrested 
on the night of December 24th. He lms said positively as a 
witness that he did not know that Joseph Ossen would be ar-
rested, that be didn't think Joseph Ossen would be arrested, 
but he thought that Detectie Nowitzky would accept the $3,-
500.00. 
We contend, if the Court please, it is admissible to intro-
duce in evidence a prior statement when it is in writing for 
the purpose of proving what statement he made and to im-
peach his credibility. We further contend that we are en-
titled to know the contents of the statements to impeach l1is 
credibility, and we vouch the fact that that statement, if in-
troducecl in evidence, will show that this defe11dant was ~n-
trapped according to the admissions made by 1.Vest, and ,ve 
further contend it is admissible because :Mr. Smith has, him-
self, introduced testimony by Captain Watson, this very wit-
ness, to prove what Frank West said on that occasion, but not 
the whole of what he said. · 
'1.1he Court: Bring the jury back. 
{The jury returned to the courtroom.) 
page 235 ~ l\Ir. Ashburn: So that the record will be clear, 
· we renew our call for the written statement, and 
we understand the Commonwealth objects to producing ih 
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The Court: I have already ruled on that. 
Mr. Ashburn: And we renew our exception. 
By Mr. Ashburn: 
Q. Captain Watson, was Frank )Vest questioned as to how 
this plan originated 7 
A. He spoke in his own words of his knowledge. 
Q. Spoke of his knowledge? 
A. Yes. 
Q. And what he spoke of his knowledge was taken down? 
M~. Smith: If yo~r Honor please, I object to that. 
The Court: I sustain the objection. 
Mr. Ashburn: Exception, sir. 
By Mr. Ashburn: 
Q. Now, I (urther understand, Captain ,vatson, that when 
you arrived at Police Headquarters on the night of December 
24th you asked Joe Ossen how much money there was in the 
roll which was then in possession of the police 7 
A. My question to, llim was, '' How much money is here, 
Joe7" 
Q. And his answer was-
A. "$3,500.00." 
page 236 ~ Q. There was no hesitation about his answer-
ing1 
A. No. 
Q. You then asked him, ""\Vhat is this money for7" 
A. "\Vhat is it for'l" 
Q. ,vhat was his answer to that 1 
A. ''I don't know.'' 
By the Court: 
Q. You arc quoting himl 
.A. Y m~, wClrd for word. 
RE-DIRECT EXAMINATION. 
By 1'.Ir. Smith: · 
Q. Captain, will you please state whether or not Mr. Joe 
Ossen wus arrested on the night of December 24, 1946, and 
where the money was taken into custody by the police was in 
the City of K orfolk, or not Y • 
A. Yes, indeed. 
Q. \Vill you state whether or not, subsequent to December 
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!:?4, 1946, you instructed Officer Nowitzky to interrogate John 
Cimmino at the barber shop on Bank StreeU 
A.Idhl,~~ . 
Q. And if Nowitzky did interrogate him, it was under in-
structions from you Y 
A. That is right, sir. 
page 237 ~ Q. 'When l\f r. Ashburn referred to the conver-
sation that took place after the arrest of Joe 
Ossen, you started to say you attached certain importance 
to some part of it. Will you state what you mean by thaU 
Mr. Ashburn: I object to that. The question was whether 
or not he did attach importance to it. He said he did. 
The Court: I sustain the objection. I understand, Mr. 
Smith, the purpose of :Mr. Ashburn 's question was to em-
phasize his recollection on the subject, which w~s fresh be-
cause l1e did attach importance to it. 
Mr. Smith: He attached importance to part of the con-
versation which l\Ir. Ashburn picked out. 
The Court: Why be attached importance, I don't think is 
material. 
Mr. Ashburn: It calls for an opinion. 
Mr. Smith: He expressed an opinion when Mr. Ashb~rn 
asked llim if he attached importance to. it and he said yes'. 
The Court: I sustain the objection. 
By l\f r. Smith: . 
Q. Did you attach any more importance to the part Mr. 
Ashburn referred to than any other part of the conversation Y 
A. No. I attach importance to everything that 
page 238 ~ is important after the arrest. It is a matter of 
policy, not evidence. It can be used whichever 
way it may be. 
1'Ir. As11hurn: I think your Honor ruled that this is not 
admissible. Vl e move th~ Court to allow us as counsel for 
the accused to see the statement. 
The Court: I overrule the motion. 
Mr. Ashburn: "\Ve save an exception. 
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~ullccl ns n -..dtnc~s on behalf of the Commonwealth 'having 
been first cbly sworn, testified as follows: ' 
By the Court: 
Q. Were you sworn earlier this morning! 
A. Yes, sir. 
l\Ir. Ashburn: Wl1at is the purpose of the production of 
these photographs, Mr. Smith'/ 
Afr. Smith: Let me qualify the witness first. 
Mr. Ashbum: I don't know that we will ob-
page 239 } ject, but would like to know the reason why you 
want to offer them. 
l\fr. Smith: I wiU qualify the witness and offer them and 
tell you at the same time. · 
Bv Mr. Smith: 
·Q. What is your name? 
A. C. R. Gillock. 
Q. Are you a member of tl1e Norfolk Police Department¥ 
A. Yes, sir. 
Q. "What position do you occupy there? 
A. Identification officer. 
Q. Are you also a photographed 
A. Yes, sir. 
Q. Were you a photographer employed by the Police De-
partment on December 24, 19461 
A. Yes. 
Q. Approximately how long have you been in the Police 
DepartmenU 
A. Approximately a year and a half. . 
Q. Have you been connected with the Police Department at 
any time. prior to the last year and a half? 
A. No, sir. 
Q. You have not? 
A. No, sir. 
Mr'. Smith: In response to Mr. Ashburn's 
page 240 } question, I offer the witness these photographs 
which the witness, I think, will testify were taken 
at the time of the arrest and which are in connection with 
the circumstances related by Captain Watson as to the fact 
thaf Officer Gillock did take photographs at the time Captain 
Staylor turned his flashlight upon Officer Nowitzky and the 
accused. These two photographs show it. 
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· The Court: Do you object,. Mr. Ashburn! 
Mr. Ashburn: We do fo:r the reason they don't add any-
thing to what is already in evidence,. and the purpose in in-
troducing them is to attach an air of importance- to the case. 
The Court: I will allow the witness. to identify them ahd 
introduce them. · 1 
Mr. Ashburn:· Exception. 
. . . 
By Mr. Smith: 
Q. I hand you herewith the photographs, two of these pho-
tographs. Look at those and say whether they are duplicates. 
Are they both pictures taken on the same negative! 
A. Yes, sir. They are both enlargements from the origi-
nal negative. 
Q. Both pictures are identically the same thing! 
A. Yes, sir. 
By the Court: 
Q. Two prints from one uegative t 
page 241 ~ A. Yes, sir. 
Mr. Smith: I will only off er one. 
By Mr. Smith: 
Q. Will you look at this picture ancl tell me what that is'l 
A. Yes, sir. This is Lieutenant Staylor, :Mr. Joe Ossen, 
and :Mr. Leon Nowitzky. 
Q. ,vm you tell the jury who took that picture¥ 
A. I took the picture. 
Q. ,vhen and where did yon take it.1 
A. On the evening of December 24th in Llewellyn Lane. 
Q. In 1946? 
A. Yes, sir; in Llewellyn Lane, npproximately in the yi-
cinity of 9 :10 P. 1\f. Llewellyn Lane runs from Duncan Ave-
nue. This is immediately in 'hack of 209 Duucnn. ' 
Q. Docs 209 front on Duncan 7 
A. Yes .. 
Q. Is that on the south side of the street f 
A. That is on the south side of the street, facing north. 
Q. And these pictm·es were taken at the rear-
A. These pictures were tnk<>n in the lane which rnns north 
and south beside this building. 
Q. Does tllat lane extend on through bel1ind the 
page 242 ~ Pythian Castle! 
A. Yes. 
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Q. Will you show the jury which of these persons is Officer 
Nowitzky and which is ,Joseph Ossen, and which is Lieutenant 
Staylor? Come around here in the center where we can see 
you and show them to the jury. 
A. This officer standing l1ere with the flashlight is Lieu-
tenant Staylor, Joe Ossen in the center and Leon Nowitzky 
on this side here; Nowitzky, Ossen nnd Lieutenant Staylor. 
Mr. Smith: I introduce this in evidence. 
(The photograph was marked "Exhibit 2. ") 
By Mr. Smith: 
Q. I hand you 11erewith certain photographs and ask you 
to look at them and state who took them f 
A. Yes~ sir, I took those. 
Q. You took them yourself Y 
A. Yes, sir. 
Mr. Smith: I introduce these in evidence and ask that 
they be marked as exhibits, nnd I will examine the witness 
as to them after they have been marked. 
(The photographed were marked "Exhibit 3," to "Ex-
hibit 7," both inclusive.) 
By l\fr. Smith: 
. Q. I hand you one of these photographs which 
page 243 ~ is marked Exhibit No. 3 and ask you wl1at that is 
a picture of? 
A. Exhibit No. 3 is a picture of Llewellyn Lane looking 
south in back of-in the rear of t11e Pythian Castle: and that 
is a southern view. 
Q. Is the building 011 the left, in front of which there are 
two automobiles parked, the rear of the Pythian Castle 1 
A. Yes. 
Q: The front of the Pythian Castle is on Llewellyn Ave-
nue; i~ that correct 7 
A. Yes. 
Q. What is Exhibit No. 41 
A. Exhibit No. 4 is the hack vard in the rear of 209 Dun-
can Avenue, in wllich we concealed ourselves behind this fence 
and oil drums. · 
Q. Prior to the taking of the pictures? 
A. Prior to the taking of the pictures. 
Q. And Exhibit No. 5, what is thnt1 
A. Exhibit No. 5 shows the gate leading to the back Yard 
in the rear of 209 Duncan. . w 
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Q. This picture shows a fence with a gate in it 1 
A. Yes. , 
Q. "\Vere you and tho other officers concealed behind that 
fence just prior to the arresU · 
A. Just prior to the arrest we were behind tho fence. 
Q. Wliat does Exhibit No. 6 show? . 
page 244 ~ A. Exhibit No. 6 shows a northward view; on 
Llewellyn Avenue extending about like that (in-
dicating), the lane behind the Pytbian Castle looking north. 
Q. Is the building shown in this picture, Exhibit No. 6, 
the brick building, on the rigllt, the apartment No. 209 that 
~urefurtol ' 
A. Yes, sir., that is right. 
Q. Does the fence run along what appears to be a garage 
constituting a part of the fence, behind which you and the 
other officers were hidden? . 
A. Yes. "\Ye were in behind-this garage forms a part of 
the yard. Here is the garage here. The picture. was taken 
at night. The garage forms a part of the fence, and to the 
other end of the yard here is ahout forty fc~t long. 
Q. Exhibit No. 7 shows whaU 
A. Exhibit No. 7 shows the view looking south on Llewellyn 
Lane standing in Duncan .A venue, and sl1ows the intersection 
of Duncan A venue and Llewellyn Lane. 
Q. Is a fence shown on the left immediately at the rear of 
the brick building on the left,· the fence behind which you 
and the other officers were concealecl Y 
A. Yes, sir. 
Q. Is this lane, tl1P. building, the yard, the fence, and the 
place where the arrest of Joe Ossen was made all in the City 
. of Norfolk, Virginia f ! 
page 245 ~ A. Yes, sir. 
Q. Ref erring to Exhibit No. 2 whirh was intro-
duced in eYidcncc, and which yon have testified shows the 
pictures of Captain Staylor, .Tosepl1 Osscn and Nowitzky; will 
you state what tl10 object is that is apparently held in the hand 
of Officer N owitzky Y . 
A. Held in :Mr. Nowitzky's band is $3~500.00. 
Q. Of U. S. currencyY · 
A. Yes, sh·, U. S. currency. He is in the act of holding 
his hand up with the money. I caught it when it was mov-
ing. 
Mr. Smitll: Take tl1e witness. 
Mr. Broudy: No questions .. 
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(Called as a witness on behalf of the Commonwealth., having . 
.been first duly sw.or11, testified as follows: 
.By Mr. Smith: 
Q. \\That is your name t 
A. Captain C. J. Staylor., Norfolk P0lice Division. 
Q. Did you, or not, accompany Captain Watson 
_page 246 } to a point in a lane running south from Duncan 
A venue, in .the City of Norfolk, Virginia, on the 
,night of December 24, 1946.7 . 
A. Yes, sir. 
Q. I hand you herewith a photograph which has been intro-
<luced in evidence as Exhibit No .. 5 and ask you to look at 
that and state whether or not you and the other officers con-
-cealed yourselves behind the fence shown in that photograph 
-on the night of December 24th7 . 
A. Yes, sir. 
Q. I hand you herewith a photograph which has been intro-
·duced in evidence as Exhibit No. 2, and ask you to look at 
this photograph and st.ate who the person is that is shown 
fo that photograph holding what purports to he a flashlight! 
A. That is L 
Q. Is that a flashlight that you are holding! 
A. That is my flashlight. 
Q. What is the object that is in the hand of the person 
-sitting furtherest away from where you are standing? 
A. That is the roll of bills in the hand of Detective No-
witzky. 
Q. Who is the person sitting between Officer N owitzkv and 
where you are standing, • 
A. Joe Ossen. 
Q. The def cndant h~re 1 
page 247 } A. Yes, sir. 
Q. ,vere you present at tlie time he was ar-
rested¥ 
A. Yes, sir. 
Q. After the arrest, did you, 01· not, accompany Captain 
,vntson and Joseph Ossen to the police stationT 
A. Yes, sir. 
Q. In whose en r did you go 1 
A. Detective Nowitzkv's. 
Q. ·who else was in the earl 
A. Joe, Captain ·watson and I. 
Q. Officer NowjtzkyT 
A. Officer Now1tzky. 
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Q. Did you hear any conYersation afte1· the arrest between 
Joseph Ossen and anyone else, anybody else, on the ,my to· 
Police Headquarters or at police Headquarters after you got 
got there'/ 
A. Yes, sir. On the way Detective Nowitzky said to Joe-
Ossen, ''You dicln 't think I would be foolish enough to i go 
through with this thing?" .Joe Ossen said, "It was your s'ug-
·gestion." Nowitzky said, "What do you mean, my sugges-
tion 7" Ossen never had anything else to say. 
Q. Did Nowitzky, or not1 ask Ossen when was the last time 
that Ossen had seen Nowitzky, or do you recall that1 
A. I don't recall that4 no, sir. Q. Do you recall any conversation nf ter you 
page 248 ~ got to Police Headquarters between Ossen ancl 
anyone else 1 
A. Captain ·watson asked him how much money was in the 
roll and Ossen said $3,500.00. Cnptain ·watson asked him 
where did he get it and he said from the bank. Oi:isen saicl 
he didn't care to say anything further. 
Q. Do you recall whether or not Captain ,:vatson asked 
what the money was for, and whether Ossen made any reply? 
A. Yes, he asked llim what Hie money was for and he said 
he didn't care to say anything else. ' 
Mr. Smith:· Take the witness. 
CROSS EXAMINATION. 
By Mr. J. L. Bro·udy: . i 
Q. Thfr. Staylor, was not the reply of Ossen. when he ,vas 
asked by Captain. ·watson as to what the money was for, "I 
don't know1'' 
A. He may have. 
Q. How far was the place where the arrest was made from 
the rear entrance of the Pvthian Castle 7 
A. By measurement, I wonkl say npproximatcly 200 feet. 
Q. Did you, when you arrived or at any time while iou 
were tllere, see Frank West? · 
A. I never saw him there at all prior to that, at the time 
or afterwards. 
page 249 ~ Mr. Broudy: That is all. 
Mr. Smith: The Commonwealth rests. 
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Mr. Ashburn: Have you finisl1ed your cnse in chief, :Mr. 
Smith7 
:Mr. Smith: Yes. 
l\fr. Ashburn: \Vill ~0oui· Honor indulge us for a moment 7 
. The Court: Be as brief as yon can. 
l\fr. Ashburn: ~i.\11 right, sir, we will. \Ve were taken a 
little by surprise at the Commonwealth's resting. 
The Court: Let's get along as fast as we can. 
1\Ir. Ashburn: Your Honor, WP. have a motion to make 
which probably should .not be made in the presence of the 
jury . 
. The Court: Gentlemen., step into yQur jury room: 
(The jury retired.) 
page 250 ~ Ur. Ashburn: If your Honor please, the mo-
tion is to strike the evidence for the Common-
wealth upon the ground that all of the testimony in this case 
introduced for the Commouwealth and givc•n by the witnesses 
who have testified prior to this time is to the effect that the 
object of the proposed offer and cfolivcry of mom.iy was to 
have l\fr. Nowitzky throw out the charge pending against the 
accused, Josepl, Ossen, before the Grand ,Jury, an object 
which is not within his power as a police officer nor within 
his function, nor an object which he could possibly attain. 
It does not· relate to any decision to be mnde by him, it 
does not relate to any opinion to be c>xpressed by bim, and 
it does not relate to any act to he c1onl" by him. The Virginia 
law is that for any proposal to constitute bribery, if consum-
mated, 01· an offer to brihe, if not cornmmmnted, must be to in-
duce an executive, legislative. or juclicinl officer to corruptly 
act, to corruptly act by ,vorcls or n decision in ~ matter in 
which he is called upon to act officially. It is perfectly ob-
vious that police office1· Nowitzky is not by law 
page 251 r called upon to act officially in any respect as re-
. gnrds a charge against an individual which is 
pending for hearing hcforo the Grnncl Jury. I want to elab-
orate on that a little, not at any great lc>ngth, to make it per-
fectlv elem· to vour Ho11or. · 
I think we ";ill all agree, my 'friencl on the other side and 
ourselves, that if a person is n witnc>ss to a lrnppening which 
is believed to constitute a criminal offense and because of that 
fact is summoned to appear to testify in any trib1mal with 
respect to it, Hint that eitizen is performing n duty enjoined 
upon him by law and not because h£> is an official, but _beC'ause 
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he is a citizen and a taxpayer~ His obligation in that respect 
is no greater than mine, however, I have no judicial position, 
and it is no greater than any citizen's. 
If the purpose of this proposed propo~al, as to which there 
is no testimony in the· record, was to lmve Officer Nowitzky 
testifv falsely before the Grand ,Jury, that is not bribery. 
'fhat ·is an attempt to have llim commit perjury and the of-
fense is subornation of perjury. nnd not brib{>ry.. The only 
difference between a police officer aud individual with re-
spect to an obligation that is to testify before a 
page 252 ~ Grand Jury is found in the Charter of the City 
of Norfolk and it makes one clistinetion, and that is 
a police officer, by virtue of his employment, cannot collect 
n witness fee when he is called upon to testify before the 
Grand Jury. There is no offense, under Section 4496 of the 
Virginia Code, on the testimony in this record at the pres-
ent time. I can cite vour Honor cases to that effect. Evi-
dently tlie Commonwealth was under the impression that au· 
effort to induce one who is going to testify before the Grand 
,Jury to act in any manner wou]cl constitute 1,ribery. That 
is not a fact, and I call your Honor's attention to a case 
which has a benrim1; on the subjer.t. It may have been while 
you were Commonwealth's Attorn{>y and during the time 
of your predecessor. Some offer was made to a person· to 
cause him to do a certain act relating to tlie eommission of 
a crime, and there was a warrant sworn out for hriberv or 
attempted briber~·. I don't know whether any money ·11ad 
actually been delivered, or not. The individual who received 
this proposal was not a police officer at the time t1mt the 
proposal was made to him, but he suhsl'que.ntly became a police 
officer before the charge ap:ainst the accused was 
page 253 } tried. The proposal had been to eause him to do 
a certain thing with respect to this supposed of-
fense. When the matter reach eel the Corporation Court the 
Commonwealth admitted it had no ease and the indictment 
was dismissed because he had no duty to perform with respect 
to tlie matter as to which the proposal was made. That case, 
of course, went no furtller than the Corporation Court: of 
this City. 
I call Your Honor's attenfion to the fact that tl1e indict-
ment cha.rg<'s tltat it was an offense to influence the act, de-
cision and judgment of said Leon Nowitzky as an executive 
officer., "To-wit, a police officer of the City of Norfolk, Vir-
g-inia, in tlie performanee of his dntfos in his official canacity." 
In the ordinary case of attempted bribery a police officer bas 
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~ proposal made to him not to arrest a certain person against 
whom he believes a criminal charge should be made and an 
.urrcst made. Of course, the duty to arrest is a duty enjoined 
upon him in his official cnpncity and it would be b1·ibery for 
him to accept the money not to perform that duty. 
In 8 American Jurisprudence on bribery, at Page 894, Sec-
tion 14, there is a concise statement to the effeet that, "An 
offense committed in connection with an act en-
page 254 } tirely outside the official funetion of the officer 
to whom the bribe is offered is uot briberv." 
In Sugarman v. Stat,i, 173 :Mel. 52, 195 A. 324, a case which 
went to the Supreme Court of the State of Maryland, it was 
held that the offense of bribing an officer, and I quote, "Exists 
only when such officer is in the performance of his official 
.duties," a duty enjoined on him by law. In that case he was 
offered a sum of monev not to make an arrest which turned 
out to be au illegal arrest, one which he had no right to make. 
The Court said it was not an official duty of the offieer to make 
an illegal arrest, the ref ore, there could be no bribery, that 
the officer bad no authority to make an illegal arrest. 
I again quote from Taylor v. State~ 42 Ga., tried in 1931 
:and decided in that year by the Georgia Court of Appeals, 
which is their highest Court for disposition of criminal mat-
ters, "The 'principle that n person can only be bribed to do 
or not to do something in the line of his official duty is so 
clearlv of the verv essenre of our briberv statute that further 
citation of authorit~r is deemed not neressary." . 
I quote from U. S. v. Gibson, 47 Fed., 833: "Also, a stat-
ute which makes it a crime to offer to bribe an 
page 255 } officer with intent to influence him to do or omit 
to do any act in violation of his lawful duty ap-
plies only to acts within the official functions of the officer," 
rmd not acts which lie might perform and did not perform in 
his private capacity. . 
I quote from langua~e in 15 L. R. A., New Series, 1173: 
"An indictment which does not allege that the subject mat-
ter of the bribe is on<' upon whi<'h the officer was required or 
authorized to act in official capacity is, of course! insufficient 
if the statute confines the offense of bribery to instances in 
which the bribe is off erecl to influence tl1e action of officers 
in respect of matters pending. before, them or which may there-
after be brought before them in their official capacities." 
Here, of course, ·the indir.tment as amended does. allege it 
hut the proof doesn't show it. 
In Collins v. State, 25 T<.>x., Supplement 202, which is an 
intermediate Court decision, it is said: 
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"Defendant was indicted for offering· a bribe to a District 
Attorney to use his influence in procuring the dismissal of a 
certain criminal prosecution pending in his county, under a 
statute making it au offense for any person to offer a bribe to 
an executive, legislative or judicial officer with 
page 256 ~ intent to influence his act, opinion! or vote on 
any matter then pending or which thereafter 
may be brought before him in his official capacity." 
That Texas statute is nlmost identical with the Virginia 
statute. The substance of it is the same. Of course, the Dis-
trict Attorney did have some control over the discontinuance 
or continuance of the pending prosecution, but the Court 
there held that the indictment was insufficic.>nt, and I guote, 
"If the statute confines the offense of bribery to instances 
in which the bribe is offered to influence the ac'tion of officers. 
in respect of matters pending hefore them or which may be-
thereafter brought before them in their officiul capacities. n 
\Ye have never had, so fnr as I am advised, in Virginia, a 
charge of bribery, the pnrpose of which was not proven to 
be the influencing of some official act; that is to say, some act, 
the responsibility for which devolved upon the individual I to 
whom the proposition wns mnde. If there is any snch re-
ported cases, I am tmahle to find them, and I don't believe 
my friend can find any. • 
The Court: I overrule the motion. Bring the jury 
back. 
page 257 ~ ~Ir. Ashburn: We note an exception. 
(The jury returned to tlie courtroom.) 
.JOHN CIMMINO, 
called as a witness on behalf of tlrn defendant, hnving been 
first duly sworn, testified as follows: 
By Mr. J. L. Broudy: 
Q. Your name is John Cimminol 
A. Yes. 
Q. Mr. Cimmino, you are a member of the firm that op-
erates a barber shop on Bank Street. "Timt number of Bank 
Street is t1mt7 
A. 138. 
Q. Bank Street? 
A. Yes, sir. 
Q. How Ion~ bave you lived in the City of Norfolld 
A. About thirty years. 
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page 258} By Mr. Broudy: 
Q. w· ere you in business prior to the time that 
you began operating this pla_ce on Bank StreeU 
A. Yes, sir. 
Q. ·where! 
A. At the Roma Shop on Granby Street, and at the Fair-
fax Hotel Barber Shop, and then opened this barber shop on 
Bank Street. 
Q. You have been operating a barber shop in the City of 
Norfolk for the last tweniY-five or thirtv vears? 
A. Yes. · • • 
Q. Now, do you know l\Ir. Frank ,vest who was a witness 
in this case? 
A. Yes, sir. 
Q. Is :Mr. West a customer of yours, or does he have occa-
sion to come into your barber shop? · 
A. 'Nell, he is not regular ·but 110 comes in the shop at 
least two or three times a month. · 
Q. Did l\Ir. ,vest come into your barber shop any time in 
December; if so, when was the first time that you saw lir. 
,vest in the month of December of last vend 
A. l\Ir. Frank ,vest cmne in the shop about two weeks be-
fore Christmas. 
Q. Two weeks before Christmas 1 
A. Yes. 
page 259 ~ Q. ,vell, now, what did lie come in the shop 
for¥ 
A. He come in to get a shave. 
Q. Did he, when lw came in to get a shave, have any con-
versation with you regarding 1Ir. Ossen f 
A. Yes, sir. 
Q. ,vm you tell the Court and 'jury what the conversation 
was between you and )[ r. ,Yest regarding the case of Mr. 
Osscn? 
A. Yes, sir. Gentlcme11, )fr. Frank '\Vest come in my shop 
about two weeks before Chri8tmas. As soon as he got in my 
c]mir to get a shave, the first remark he made, he said, "It 
is too bad about .Joe Ossen." I said, "Yes, it is too bad." 
He said, "I can do .Joe n whole lot of g-ood." I said, "'Vhat · 
clo you mean, a whole lot of goocl 1" He said, "·Well, I am a 
friend of Leon N owitzky and I can help Joe Ossen very good." 
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So I didn't say nothing more and he didn't say anything 
else. ,Just before he left the shop he said, "John, try to get 
in touch witll Joe Ossen. I will pass by here tomorrow and 
I will see you." I said, "I don't know about that, H so he 
said, "0. K. I will see you tomorrow." So he left the shop. 
About two o'clock the same day l\Ir. Minutolo, who is a 
regular customer in the shop, every day shave, ho come in 
the shop, and I know that he is a good friend of ,Joe Ossen, 
so I said, "~Iinutolo, I would lik~ to btlk to you," and lie 
said all right. He snid, "'Vlmt do you want'/" 
page 260 ~ I says, "I just got through shaving Frank \Vest." 
Mr. Smith: Of course, I don't want any proper testimony 
excluded on au objection, but I don't R('e bow the Court can 
admit hearsav conversation. · I 
The Court:" I sustain tli(' objection. 
By Mr. Broudy: 
Q. Don't say what you said to l\Ir. l\finutolo nor what Mr. 
:\Iinutolo said to you. The Court l1as sustained the objection. 
The " 7itness: I had not finished that. 
Mr. Broudy: You can't finish. If your Honor please, we 
helieve this evidence is pertinent and proper for the reason 
that it will eventually, after being 11enrd, show how the con- · 
tact was made between the witness "rest and the defendant, 
Ossen. It will show how the contart was made and throt1gh 
whom it was mape and ,ve, tlmrefore, submit, if your Honor 
please, it is a part of our case and we think we have a right 
to show how that contact was made. 
The Court: I am not ruling that you cannot show how 
the contnct was made but I am ruling that- you cannot intro-
duce conversations between this man and l\Ir. Minutolo about 
this affair. 
Mr. Broudy: "\Ve want to take an exception to 
page 261 ~ your Honor's ruling. . 
The Court: You understand the only thing I 
am ruling on is that this man cannot give hearsay testimony. 
He can state that he talked to l\f r. Minutolo generally, t11at 
he told him to go to l\Ir. Ossen, if that is true, but I am not 
going to allow the details of the conversation in. 
:Mr. Broudy: All right. 
Bv l\Ir. Broudv: 
0 Q. As n result of your conversation with Minutolo (l)on 't 
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:tell what he said), did Minutolo brb~g you any numbers, tele-
phone numbers:/ · 
A. Yes. 
Q; And wl1ose telephone numbers did he bring you 7 
A. :Mr. Joe Ossen 's telephone numbers. 
Q. How many numbers did Jie bring you 1 
A. Two. 
Bv the Court: 
0 Q. Are both nmnlJers :Afr. bssen's nuinbers7 
A. Yes, sir, Mr. Ossen's numbers. 
Bv :Mr. Broudy: 
· Q. Did you 'know J\fr. Ossen? 
A. Yes, sir, I knew him. 
Q. ·was he a custoiiler of yours Y 
A. Never come in my sl1op. I hmTe never 
page 262} shaved him since I hnve been in Norfolk. 
Q. How long have you known Ossen· or known 
'<>f him 7 
A. At least twenty or twenty-five years. 
Q. After l\Ir. i\linutolo brought back those two telephone 
1rnmbers purporting to be J\fr. Osscn 's numbers, did you again 
-communicate with Frank ,vest; and if so, how and under 
what circumstances? 
A. J\Ir. Frank ,vest. come in the next day. 
Q. Come where the next day? 
A. The next day he come to me in the shop and outside 
111e shop. I was working inside. He pointed-to me to come 
·outside. 
Q. He motioned to you to come outside? 
A. Yes, sir, motioned to me to come outside, so I go out-
side and he said, ""What do you know, Boy7" I said, "All 
I know is I trot two telephone numbers and you can call Mr. 
Ossen and talk to him, if you want.'' He says, ''No, you call 
J1im." 
Q. He asked you to call him 7 
A. He asked me to call Jiim. 
Q. Did you call him? 
A. I did call him. 
Q. W1mt did lie ask yoti to call him for 7 
A. He said, "Call ,Joe and tell him to meet me on the corner 
of Freemason and Bank." 
Q. Where did you call from1 
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page 263 ~ 
you notf -
A. I called right next qoor to my barber sb:op. 
Q. You have a phone in your barber sl1op, have 
A. Yes, sir. 
Q. Where were you standing at the time you dismissed it 
or had that conversation witl1 Frank ,vest 1 
A. Right next door to the barber shop. 
Q. On the inside or outsicTc 1 
A. Outside. . 
Q. Whose place of business is next door to you on the out-
~~ I : 
A. Barber supply there. 
By the Court: 
Q. You were not in the shop but sta11ding in front of the 
barber supply house l 
A. Yes, sir_ 
By 1\fr. Broudy: 
Q. ,vhat was the nearest phone to you 7 : 
A. The barber supply store because I was right tllere.! 
Q. Did you, or not, go in and use the telephone in the bar-
ber supply store f 
A. Yes, I did. 
· Q. " 7ith whom did you communicate f 
A. ,vith Joe Ossen. 
Q. What did you say to Joe Osscn 1 
page 264 ~ . A. I said, ''.Joe, go to Bank and Freemason 
Streets. Mr. ,vest is waiting for you there". 
Ossen says, "I will be there in about five minutes". 
Q. From that time on did you have anytl1ing further· to 
do with it1 
A. No, sir. 
The Court: To do with whof 
Mr. Broudy: With either Joe Ossen or Frank ,vest, or the 
whole tfonsaction. 
By Mr. Broudy: · , 
Q. Did you have anything more to do with the transaction f 
A. No, sir. 
Q. Now, after you lind spoken to Ossen did ,vest leave 
from in front of your place 1 
A. Yes, sir. 
Q. In which direction did he go 1 
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A. Walked up Bank Street towards Freemason Street. 
Q. Wl1en was the next time you saw Frank \Vest 7 
A. Christmas morning. 
Q. Now,was your sbQp open or closed on Christmas morn-
~gl . 
A. Closed, but I was there and wanted to shave myself and 
clean up the shop. 
Q. Who was in the shop besides vou on Christmas morn-
ing I • 
A. Was my partner. 
page 265 } By the Court: 
• Q. I clidn 't understand you. 
A. My partner in the business. 
Mr. Smith: I dicln 't understand him. 
The Court: "1Iy partner in the business," I think he said. 
By ~Ir. Broudy: 
Q. ·what did Frank \Vest want on the morning of Decem-
ber 25th, Christmas morning! 
A. Ho saw me in the sl1op and ho come in and he wants to 
get a shave. After I 8cicn the newspaper in the morning I 
dicln 't feel like seeing the man, and I told my partner to go 
ahead and shave l\Ir. Frank. 
Q. You referred him to your partner to shave after you 
had seen the newspaper, · 
A. Yes. 
Q. On Christmas morning. Did :Mr. N owitzky come to see 
you recently1 
A. Yes, he did. 
Q. ·what clid l\Ir. Nowitzky want to know? ' · 
A. He wanted to know if I had any conversation with Mr. 
Frank \Vest regarding l\fr. Ossen. 
Q. What was your nnswer to that 1 
A. I said yes, I had. 
Q. Your answer was yes j 
page 266 } A. Yes. 
Q. Diel he ask you anything about the time you 
had had the conversation, what day you had tho conversa-
tion! 
·A.Yes. 
Q. What was your answer to tltnt 7 
A .. He nsked me if I know-if I remember the elate. I said, 
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"Yes, I am pretty sul'e ab1;rnt a couple of weeks before Christ-
mas". He says, "·Was it on the 23rd 1'' and I said, "No, 
rnn't be". I said, "Two weeks before could not be the 23rd", 
and he left. 
Q. And he left 'I 
A. Yes, sir. 
Q. l\Ir. Cimmino, it has been said in this courtroom that 
on the 23rd day of December you offered or told Frank West 
that if he could fix the case for Ossen that you could get him 
$500.00 and that you wanted $200.00 of that $500.00. I ask 
you now is that statement true, or not 1 
A. No, sir. 
Q. Did you ever mention any money either for yourself 
or for Frank "rest in connection witl1 Ossen 's case 'I " 
A. Never. · 
CROSS EXAMINATION. 
Bv l\Ir. Smith: 
page 267 ~ ·Q. You say that you have known Joe Ossen 
about twenty-five years 'I 
A. Yes, sir. 
Q. Where does he live 7 
A. I don't know where he lives, but I rtn:nember seeing 
h~, I 
· Q. You have known him twenty-five years and don't know 
where he lives. 
A. I never was at his house but I see him on the street and 
see him in the poolroom and in the beer parlors taking a few 
drinks of beer there. That is how come me to know Ossen. 
Q. Wl1en is the last time you saw l\fr. Ossen prior to the 
conversatio11 that you say took place between you and Mr. 
·west about two weeks before Christmas? Do you understand 
the question 1 · 
A. When was tl1e last time 'I 
Q. ·when was the Jast time you had seen Joseph Ossen prior 
to the conversation that you say took place between you and 
Frank West about two weeks before Christmas'/ Had you 
seen him the day before 'I 
A. I didn't see him. I called him up on the phone. 
I 
The Court: He asked you when was the last time you h~d 
seen him. 
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page 268 ~ ·Q. Did you sec Joe Ossen on the day that you 
had this conversation with Mr. West about two 
weeks before Christmas 1 Did you see him in person on that 
day'/ . 
A. No. 
Q. You say you called 'him on the phone? 
A. Yes. 
Q. But you didn't see him that day or the day before 7 
A. No. 
Q. Nor the day before that? 
A. No. 
Q. ·when was the last time you had seen J oc Ossen 7 
A. It may have been about a year ago. 
Q. You mean you had not seen him for a year prior to 
that conversation 7 
A. That is right. 
By the Court: 
Q. Did you know where you could get in touch with him T 
A. I knew you could get in touch with Joe through the 
telephone. 
Q. It is listed in the telephone book, isn't it¥ 
A. I tlon't know. I didn't look in the telephone booK. 
By Mr. Smith: 
Q. If vou had wanted to get in touch with l1im and Mr. 
\Vest had not asked you to do so, you wanted to reach him, 
how would you have gotten hold of him 1 · 
page 269 ~ A. Through Mr. Minutolo. 
Q. There was no other way you could reach 
him except through him f 
A. I ,,.-asn 't interested in looking in the book until Mr. 
l\Iinutolo come in the shop. 
Q. ·why didn't you look in the book 1 
A. I wasn't interested. 
Q. Ordinarily, if you want to call somebody on the tele-
phone, you look iu the telephone book 1 
A. Yes, if I vrnnt to see him. 
Q. Ordinarily, if you want to sec somebody, you look in 
the telephone book to see if they have got a telephone num-
ber? 
A. Yes. 
Q. You didn't do it in this case7 
• 
• 
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A. No. 
Q. When i\f r. West nsked you to get the telepI10ne number~ 
why didn't you suggest to :M:r. ·west to look in the telephone 
book? 
A. He didn't suggest to me to get the telephone number. 
Q. ,vhat did 11e suggest to you 1 
A. He suggested to me when he left the shop for me to get 
in touch with ·him. 
Q. Why didn't you suggest to him to get in touch with him 
himself by looking in tbe telepbone book and call-
page 270 } ing him 7 
A. I know Mr. West and Joe, and I thought I 
would do him a favor. 
Q. Which one do you know better, nfr. "\Vest or Mr. Ossen f 
A. I know both about the same wny. ' 
Q. You know both about the same way? 
A. Yes. 
Q. If :Mr. Ossen had asked you to get in touch witli 1\Ir. 
West, would you have looked in the phone book to call 1\fr. 
,vest or would you have gotten :Mr. Minutolo or somebody 
else to find out liis number? · 
A. If I nm interested maybe I look. 
Q. If you had wanted to call West you would have looked 
in the telephone book 7 
A. If I um interested in calling. · 
Q. In this particular instance what you did was ask some-
body else to get Mr. Ossen 's phone ,number for you, and that 
person was :Mr. l\fotutolo1 
A. I beg your pardon. I didn't ask him to get the phone 
number. 
Q. ·what did you ask him 1 
A. I asked l\Ir. Minutolo to get in touch with .Joe Ossen, 
that Frank \Vest could l1elp him. · 
Q. You asked :Mr. :Minutolo to get in touch with Ossen Y 
A. Yes. 
Q. To do what 7 
page 271 } A. That Mr. \Vest said to me be could help 
him, being a good friend of Nowitzky. 
Q. \V1iat did you tell l\fr. :Minutolo to do with reference to 
you? Diel you ask liim to come back and tell you what Mr. 
Ossen had said? 
A. I didn't tell him anything. He come back nbout three 
hours afterwards and brougl1t me the telephone numbers. i 
Q. Then what did you tell Mr: Minutolo when he brought 
you the telephone numbers 1 
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A. When he brought me the teleplione numbers 1 
Q. Yes . 
.A. I kept the numbers waiting for l\Ir. "'Vest the next day 
so I could turn them over to him. 
Q. ·why did you not tell 1\fr. l\Iinutolo to take them to l\f r. 
West 7 vVhy did you want to take the telephone numbers of 
l\fr. Ossen and give them to l\fr. "'\Vest instead of letting Mr. 
1\Iinutolo do it directlv? 
A. I didn't have any interest either way, and I thought I 
was doing a favor in good faith, like I know you have done, 
so I tliought it is a matter of favor. That is the way I figurecl 
it. 
Q. So the next day you saw 1\f r. "'Vest? 
A. Yes. 
Q. And you told l\Ir. ·west 3;ou hacl those phone numbers? 
A. Yes. 
page 272 ~ Q. And told him they were :\Ir. Ossen 's phone 
numbers] 
A. Yes. 
Q. And Mr. "'\\7 est asked you to do the phoning for him 7 
A. Yes. 
Q. You didn't ask him why he could not do his own tele-
phoning'/ 
A. I didn't ask him anything. 
Q. He said, "You go ahead and call him" 1 
A. He did. 
Q. What reason did 1\Ir. V{cst give you 1 
A. W'hat reason 1 
Q. What reason did he give you for asking you to call Mr. 
Ossen? 
A. A matter of a favor. 
Q. "rhat favor were you doing :\Ir. ·west? Was there any 
reason why vou could not ha,·c delivered the numbers to him, 
and any reason why "'vest could not l_mvc phoned him 1 
A. No reason. 
ti. No reason that you know of flmt Mi:. "'\Ve~t could not 
have taken the numbers and phoned him hrmself 7 · 
A. No. . 
Q. But he proceeded to ask you to phone him in ltis pres-
ence; is that right? 
A. Y cs. He was outside. 
Q. You went in the barber supply house and 
page 273 ~ used their phone 1 
A. Yes. 
Q. That is on Bank Street in the City of Norfolk, next to 
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the barber shop tlmt you and someone else operate; is that 
correct? 
A. Yes. 
Q. And you have a telephone in this barber shop? 
A. Yes. . 
Q. "Why did you go into the barber supply house and use 
their phone instead of your own? 
A. It is right in front, and I saw the phone th~rc and it 
was nearer to me to go in there and use the phone. , 
Q. Tell the jury l1ow much nearer it was to get to the bar-
ber supply phone than your own phone next door7 ·would 
you say it was more than ten or fifteen feet difference'l 
A. l\Iy phone is to the back of my room. 
By the Court : 
Q. The back of your shop? 
A. Yes. 
By :Mr. Smith: 
Q. How far is that, twenty-five or twenty feeU 
A. About twenty feet. 
, Q. About twenty feet away? 
A. Yes. 
Q. Your phone was twenty feet away. How far 
page 274 ~ was the barber supply company place'l 
· A. From the front to the back of my shop is 
about twenty feet. · 
Q. How far was the barber supply phone from where you 
were standing? 
· A. About three or four feet. 
Q. In a matter of this kind you felt you were not justified 
in walking a matter of ten or fifteen feet to use your own 
private phone 'l 
· A. It is not private. 
By t.he Court: 
Q. You were standing in front of the barber supply house! 
A. Yes. 
Q. Is their phone right as you step in the doorT 
A. Yes, sir. 
By :Mr. Smith: 
Q. You next saw Frank 1Vest on Christmas morning¥ 
A. Yes, sir. 
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Q. You and your partner were in your shop on Christmas 
morning. About wllnt time was this? 
A. ,Just about eleven-t11irtv or twelve o'clock, something 
like that. · 
. . Q. Just the two of you were in there when Mr. 
page 275 } West came in ? 
A. Yes. 
· Q. He came in and asked you to shave him 1 
A. Yes, sir. He sees us in the shop and comes in and wants 
a shave. 
Q. You told him you didn't want to shave him 7 
A. I didn't tell him I didn't want to shave him. 
Q. You didn't want to shave himt 
A. No, I didn't feel like shaving him because I had seen 
the paper in the morning before I come from l1ome. 
Q. And you didn't feel like shaving him. ·why did you 
want your partner to shave him? 
A. I let him shave him. 
Q. The reason you didn't want to shave him was because 
you read in the morning paper that Joseph Ossen had been 
arrested? 
A. Yes. 
Q. Did you say anything to West about the fact that he 
had been arrested? 
A. No, I didn't mention it to him and he didn't to me. 
Q. In spite of the conversation that bad taken place about 
two weeks before that between you and West, in which you 
say Mr. \Vest said he could help Joe, and in spite of the fact 
that Mr. West came in and asked you to shave him, you would 
not shave him because of the fact that you had read Joe 
Ossen had been arrested, you didn't as~ him anything about 
it! 
page 276 r A. I didn't ask West anything about if be knew 
anything about it, how it happened or anything 
at all about it, no, sir. 
Q. Is your answer that you didn't ask him anything about 
it on Christmas m~rning, you didn't say anything to him, 
although he was in your barber shop and you had read the 
morning pap01· that Ossen had just been arrested? 
A. Yes. 
Q. vVere you interested to find out ·if Mr. West knew any-
thing about this arrest? 
A. No. 
Q. You were not interested in that 7 
A. I was not interested. 
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Q. Yon weren't interested? 
A. No. 
Q. If you were not interested, why did you mind .shaving 
the prospective customer! 
A. I c"tidn't feel like shaving him; that's all. 
Q. You meah von didn't want to shave him-
A. It would ·I{ave embarrassed me to 8ay anything, but I 
don't know why. I didn't feel like shaving him. I felt bad 
from what I seen in the ·papers. 
Q. You read this newspaper article on Christmas morning? 
A. Yes, sir. 
Q. That was the paper that was published and sold on 
Christmas morning, the Ch ristn1as morning issue? 
page 277 ~ A. Y cs. 
By the Court: 
Q. The December 25th issue of the Pilot is what you read 'l 
A. Yes, sir. 
By l\lr. Smith: 
Q. ·was it the Christmas morning paperY 
A. "'\Ve get it every morning. 
Q. Did you read the whole a1;ticle 7 
A. I read the style and almost all of what happened. 
Q. Did you read it all 7 
A. I read it all, yes. 
Q. Your answer is yes, that you read it all then 7 
A. Yes. 
Q. You 1.:nderstood me when I asked you if you read it all? 
A. Yes. 
Q. If I don't make myself clear, don't hesitate to say so 
because I don't want you to misunderstand anything. You 
did understand me when I asked you if you read the ·whole 
article'! 
A. Yes. 
Q. And you finally said you did? 
A. Yes. 
Q. "\Vas there anything in the article which mentioned Mr. 
Frank ·west's name 7 · 
page 278 } A. I didn't see his name. 1 
Q. \Vhy did you not ask him if he was involvcll 
when you didn't sec his name in the paper? ' 
A. I didn't ask him. 
Q. Isn't it a fact that you knew J oc Ossen 's phone m1m-
ber and bad tnlked ~o him frequently on the telephone 1 
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A. Never talked to him before. 
Q. You deny ever talking to him over the telephone except 
the day you say you called him at the request of Frank 
WesU 
A. Called him one time. 
Q. In your life 'l 
A. On the phone. 
Q. The only time in your life you phoned him is the time 
West told you to call him 'l 
A. Yes. 
Q. The only time in your 1if e you talked to him over the 
phone? 
A. One time. 
Q. How many times have you talked to him in person? 
A. In person 7 · 
Q. Yes. 
A. A number of times. Any time I see him I say, "Hello, 
Joe; how you feeU" 
Q. ·when is the last time you saw .him to talk 
page 279 ~ to him in person V 
A. About a year and a half. 
By the Court: 
Q. A year and a half from when'/ 
A. From tonight. · 
Q. You never talked to l1im within the last year and a half 
in person at all 7 
A. No, sir. 
Q. And you never talked to him over the phone until this 
one time'l 
A. No, sir. 
Q. If there was nothing in this newspaper article about 
l\Ir. West being in any way connected with this matter, aJld 
you didn't see his name in the paper, why did ·you have ·any 
feeling about asking him about it? 
A. I don't know. I had a bad feeling because he told me 
that he wants to talk to Joe, and when I see all of that in the 
paper it made me feel bad. I felt bad about it. 
Q. You were interested in helping Joe get out of the trouble, 
were you¥ · · 
A. I wasn't interested in helping him. Mr. ,vest wants 
to help him .. 
. Q. ·were you helping Mr. Osse1i when you called him up 
for Mr. ,vest'l 
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A. Yes, helping him by doing a favor. Mr. 
page 280 ~ \Vest suggested it. • 
Q. You thought you were doing them both a 
favor? 
A. Yes. 
Q. If you were interc~sted in doing :Mr. Ossen a favor, why 
were you not interested in finding out how it was that he got 
arrested, if Mr. ·west knew? 
A. I f cit upset. I seen the paper and I didn't care to talk 
to the man. 
Q. Did you consider that the request Frank ,vest made of 
you was doing anything improper 1 
A. The way he tnlked to me he could help Joe, and seeing 
it all in the paper I didn't feel so good. ! 
The Court: If there is a repetition of this laughing or 
demonstration the courtroom will be cleared and those re-
sponsible will be fined for contempt . 
. Bv Mr. Smith: 
·Q. If you thought l\fr. ·west, according to your statement, 
could help ,Joe Ossen out, you understood from that he could 
help Joe Ossen in connection with the trouble that was pend-
ing against him in the murder charge? 
A. He didn't mention murder. 
Q. Did you know that Joe Ossen had been arrested and 
clmrged with murder at that time? . 
A. Yes. 
page 281 ~ Q. What did Mr. ,vest tell you or what did you 
understand from the conversation between you 
and :Mr. West that :Mr. West was referring to when be said 
he could help Ossen t 
A. I thought he was referring to he could help Joe Ossen 
in liis trouble. 
Q. What trouble do you mean 7 
A. What happened about the ,voman that killed herself, or 
whatever it was. I don't know. ! 
Q. You understood \Vest was going to try to help Joe about 
the charge of murder pending against him 7 
A. I didn't know about murder. 
Q. Did you know be had been charged with murderi 
A. Yes, sir. . 
Q. Wlmt else did you think he was going to l1elp him about! 
A. That is what I thought he was going to help him with. 
Q. Is that what you thougl1t he was going to help him about? 
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A. Yes. 
Q. The murder charge? 
A. Yes. (J. Is that righU 
A. Yes; could be nothing else. 
Q. It could not be anything else f 
A. I didn't think it could be anything else. 
]Jage 282 } Q. It could not be anything else that you know· 
of? Do I understand you correctly! 
)fr. Broudy: He has told him several times. 
The Court: He can say yes or no to that. 
Mr. Smith: I have no desire to repeat it, but this witness 
doesn't answer the questions directly. 
Bv Mr. Smith: 
·Q. Is that your answer, that you understood Frank West 
was ref erring to tl1e charge of murder pending against Joe 
Os~en at the time ,vest said to you he could help Joe Ossen 1 
A. He didn't say anything about the charge of murder. 
AJI I l1ear from him is he co~ld help Joe a whole lot. 
Q. In what way 7 
A. In what way I didn't know. I didn't know his meaning, 
which way he could help Joe. 
Q. ,viiat was the first thing :Mr. \Vest said to you about it, 
thP rlrst of the conversation 7 
A. He said, "It is too bad about Joe Ossen". 
Q. What did you say¥ 
A. I said, "It is bad". · 
·Q. What did you mean by saying, "It is bad"? 
A. About the lady dying and he was in trouble. 
Q. You were referring to the trouble arising out of the 
death of this woman for which there was a charge 
page 283 ~ pending against Ossen for murder, 
A. Yes. 
Q. Is that what you are taiking about1 
:Ur. Ashburn: He has answered it six or seven time!. 
Bv Mr. Smith: 
· Q. Did vou consider it was· proper for you to help Frank 
,vest to get Joe Ossen out of his trouble because Frank West 
told you he was a. friend of Nowitzky and he could help Ossen7 
A. I felt sorry for him. 
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Mr. Smith: Read the question. 
(The question was read.) 
By the Court : 
Q. Do you understand the question T 
A. Yes, sir. 
By Mr. Smith: 
Q. What is your answer 1 
A. Yes, sir. 
Q. You thought it was all right for you to belp Joe Ossen 
to get out of trouble Y ' ! 
A. No-it was just a matter of a favor. · 
Q. WhaH . 
A. I thought I would do him a favor in good faith. 
By the Court: 
Q. The question is do vou think it was proper 
page 284 ~ for you to help Mr. Ossen under the circum-
stances. Do you understand that'l 
A. Yes, sir. 
Q. All right; answer that. . 
A. ·well, I can't say that it was proper, your Honor, J uclge. 
I still say that I was doing him a fnvor. 
Q. A favor to whom Y 
A. To both l\Ir. Ossen and :Mr. West. He was so inter-
ested in talking to .Toe, and I didn't know what the t'onse-
quences was going to be to me. If I knowed anything like that 
I would not be mixed in it. 
Mr. Smith: I have no further questions. 
. A. D. MINUTOLO, 
called as a witness on behalf of the defendant, having been 
first duly sworn, testified.as follows: · · 
By l\fr. Ashburn: 
Q. You are Mr. A. D. i\linutolo 1 
A. Yes, sir. 
page 285 ~ Q. Mr. Minutolo, where is your residcuce'f 
A. 2811 Waverly '\Vay. 
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Q. In Norfolk City 'l 
A. Norfolk City. 
A. D. Jlinutolo. 
Q. Do you know Mr. Cimmino, one of the proprietors of a 
barber shop on Bank Street heref 
A. Yes, very much acquainted and belong to the same lodge 
he does. 
Q. Just where is his barbe~_shopY Do you know the num;-
berY · 
A. I can tell you where it is. I don't remember the street 
number. It is this side of the shoe shop that is on the cor-
ner of Plume and Bank Street. I think the number is 138, 
if I am not mistaken. 
Q. What sort of business adjoins the barber shop other 
than the shoe shop 7 
A. The Guarantee Barber Supply Company. 
Q. Mr. Minutolo, are you a regular customer of that barber 
shop'l 
A. Every day. I l1ave been a regular eustomer of that 
shop since I came out of the hospital some time around in 
September. 
Q. Did you have an operation in Septembed 
A. I had an operation in August at the Leigh Memorial, 
· and I was in my home three weeks recovering. : 
page 286. ~ Q. And you go in there and get a shave every 
day? 
A. That is right. 
Q. Do you know the defendant., Joe Os sen 7 
A. I have been knowing him around twenty or twenty-five 
. years. 
Q. Are you friendly with him, or not 7 
A. Very friendly. · 
Q. Did John Cimmino, in December of this year, know that 
you were friendly with Joe Ossen? 
A. Yes, Cimmino knew that me and l\Ir. Ossen was very 
good friends. 
Q. During the montll of December did l\fr. Cimmino make 
any request of you as to his desire or anyone else's desire 
to get in. touch "'ith Joe Ossen 'l 
A. Well-
The Court: He asked you did he do that. The answer 
is yes or no. 
A. Oh, yes. 
me ~11pr~~~ P?.~i:~ 8r !r,r,,~Js P~ Y!rr~~~ 
A. D. 1Jf im1toln. 
I I I, , I( n; I l ) , 
.r.cne 9~~nt: I h~Y! 1·~,q~ ~!1~t thf .co.~rer§~Hop l~ ~wt aa: 
iµissi'ble. ·If Mr. Smith l1ns no ohjcct10n, all right. : · 
·• 
1}.ifr. Smith: I makq the same objection. · I 
Th~ 9oµrt: I. d~~'i''t' miritl b'f~1 )gh;inii-' +l1~ g~~t ~f it. 
111\, '·: . . . , ll. •, tll. ,,I II?. L,l •," , l. 
~r,_ 1\fr. ·Ashburn: : 
· \f1Did1 he lisk: you to get in touch with Mr.. Ossen or get 
his' pbone number? · ·' • 
~~*~e~~~b:~~d tQ ~rt in tcnwh 1ritl1 ~ir. 8~~~p ,11d ~ft ~is 
Ihfg.,·n·· 11·••• ··, 1 · 1 b r J 1 c· · : Q: · ui you get us p 1one num er · or o m 1mmmo 7 
Ad. . ! w~ts ttol~I bye,! ~l!~. P\~m~l1Q ~q ~~t w~ Pn8~~ P.~~ll~r 
a~ give 1 o .l\ r. 1mmmo. . 
~Y. the Court : 
· Q. '\Vlien )\'as thtit t 
P.~ge 288 ~ A. I 'would' sny· a'p)iroximately fiftQ~n <l~fS ~Q~ 
· fore Cl1ristmas. · i .. i .. • '· 
,, J • \I I" • •; .. , 
By Mr. Ashburn: 
· Q. Did you get one or two phone numbers 1 
A. I got two. i: ?~l?U gi~•e t~~~S~ to ~{r~ ~l~WiJ1q7 
Q. After that time did you have any further conversation 
with Mr. Cimmino on the subject? : 
A. Not after that time. 
-J 0~~pl} 1-?~~ 1: £8IP.H1'm~Wl~!e qf ¥if~9ia Hf 
~- !!: iJfi1!lflP~9: 
Q. ·was it represen!~4 tt? .¥89 ~! ~B8-! tpn~ !~~! t~ Jl~gne 
numbers were for delivery to someone er~1 · A. Yes. t'.,. · 
Q. ·who w.as the person yon w-er~ l~,:l te nnrl~f~tand n._,.y 
were to be giv,en to? ' 1 .au r·cr., ·- • · r.rr.~, ."lJT- ~ 
4-. ~ir. f.r:'Nl~ w~st. Q: Do·y~µ·'Jhiq:w l"r: ]i1r~k W~i,U 
A. I doft 't lfno}v. irt 'lV.eijt if 1i1l: 
Q. You did giv:e J:obn bimmina the phone 11umber1;3~ 
.A.. I did. ... 
Q; On 11the _same day that l1e asked you to get them ftt ,~ 
soon as po'!,s1ble 7 
A. On the same day. 
;page 289 } By !ir. Smit4: 
R ~~ry. · ~~- :YAUt ~~~c~ pf b~~ip.~~§ J ~ 
A. My place of busmess? I am not domg anyth1pg it 
present. I was manager of tbe Roma Ch:tb .until Aµgust q"Di 
·and I barl to qui+ f.ior an opei:atlqn. · · .·· · · 
Q. Wll1rn wa{the Ro· a Cf:i-if '· 
A. io1: 1co1on'iaTAve~e. Jk' . 
"· Wb~n did y.ou cease t~ bij proprietor tb~r~7 l Aifgpsf7, 1~46: · · · " · · · . . . . · 
Q. · And you haven't done any work smc~ then f 
A. That is right. I am still recove'ring f rq111 th~ Pn~ra-
1ion. ., 
· Q. You say you are very f ricndly witb J osepb OssenJ 
A. Yes. · · 
9.d;\nd ~ee hiµi P!q~H<!ally. ~very dqy, ~r qid f lll1swiq13r-
'Stan y'ou? _ . 
A. It was not every day. 
Q. About how ofte~ hf!.~r, YPl1 Qe~n ip thg l:iabit Qf ~e~ing bimT . . .. 
A. I. would see him-:-:-1 !1011 !t k~~v, ~-qt tw~ -0r t}lr~ t~es 
aw.eek. 
Q. ~her~ pid y~u f?e~ l:iiµl f 
A. Different plac~s. 
Q. Give us some of the plac~~-
A. Poolroonis. · 
page 290 } Q'. Wi'-iat poolroom 1 
wick. 
~. Opp~~~t~ tl~~ F'l!r!a;, I tbinlr, ~he ~rqns-
·f;?. "Wller.c ~I~ 1 
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A. In the street and in his apartment. 
Q. Where is that 'l 
A. Randolph Street. 
Q. Do you remember the numbed 
A. No. 
Q. How many times, or how often were you in the habit; of 
going to Mr. Ossen's apartment on Randolph Streett • 
· A. In the course of our kno'\\ing· each other Y i 
Q. Yes. · ' 
A. I have been seeing him once or twice a week in his np~t-
ment. 1 
Q. Once or twice whaU 
A. A week. 
Q. During the period of your friendship, you have gen-
erally gone to his apartment once or twice a week, would you 
say'l 
A. That is right, but not every week. 
Q. Sometimes you would go oftener and sometimes not so 
often7 
A. Yes. 
· Q. Did :Mr. Ossen come to see you frequently, tooY , 
A. Mr. Ossen has been in my home and had dinner w+th 
me. : 
page 291 ~ Q. You said in response to a question by colin-
sel that Mr. Cimmino knew of your friendsliip 
with Ossen_; is that right'l 1 
A. That 1s right. 
Q. He saw you around together quite frequently, didn't 
he'I 
A. I wouldn't say that. . 
Q. How did he know about your friendship when he didn't 
see you together 'l 
A. How'l 
Q. Yes, if he didn't see you together. 
A. We have been in different gatherings together. 
Q. What do yon mean by "together'l" . 
A. I mean several men have congregated, :Mr. Cimmino, 
Mr. Ossen, myself and several others were there. 1 
Q. Mr. Cimmino has seen you and l\Ir. Ossen together when 
you happened to be at gatherings'l i 
A. Yes. I would not say it was so often, but he knows 
we were friendly. 
Q. How did he know you were friendly except by seeing 
you with him'/ · 
A. Except by conversations we had, and friendliness. l\Ir. 
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Ossen is a friend of mine like any other friend. I gather 
with a lot of people. . 
Q. After :M:r. Cimmino tallc~d to yo11o and you, in response 
to that conversation, got some phone numbers, 
page 292 ~ how did you get those phone numbers Y 
A. I went to see Mr. Ossen. 
Q. And got the phone numbers from Mr. Ossen? 
A. Yes: 
Q. What were the phone numbers 1 
A. One at the Monticello Hotel and the other at the resi-
dence at Randolph Street. 
Q. Where did you go to see him to g~t the phone numbers Y 
A. I went to Randolph Street. 
Q. Why did you have to go there to get the phone numbers?. 
A. Why did I have to go 7 
Q. Yes. 
A. Because I didn't know his phone number. 
Q. You mean you have known him for twenty-five years 
and were in the habit of calling on him at his home or apart-
ment on an average of twice a week for twenty-five yea1·s and 
never had occasion to call l1im 7 
A. I ·didn't have a memorandum of his l1ome number in 
my pocket. I had called the residence, but at the time I didn't 
have it with me. 
Q. Have you been in the habit of calling him on the tele-
phone? 
A. Sometimes, yes. 
Q. Have you called him as often as twice a week in tl1e 
last twenty-five years 7 
page 293 ~ A. No, not in the last twenty-five years. In 
the last twenty-five years I doubt if he had the 
same phone. 
Q. Have you called him on the phone as often as you lmve 
been to see him 7 
A. I would not like to say. 
Q. Would you hazard a gcess 7 
A. I would not like to sav. 
Q. Can you express a reasonable opinion as to bow often 
you have been in the habit of calling him 7 
A. No. 
Q. You knew pow often ~ou have been to see l1im 1 
A. That was Just approximate. 
Q. You don't want to change the approximation, do you T 
A. No. 
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By the Court: 1 
Q. Can you give us approximately how often you called 
him on the telephone t • 
A. '\,Vell, I wouldn't know. In a period of twenty-five 
years, you are asking me from memory to be pretty accurate. 
I don't think he had the same phone for twenty-five years. 
The Court: ,v11at has that got to do with iU The ques-
tion was how often you have called him. 
By Mr. Smith: 
Q. Have you used the same telephone number every time 
· you called him Y 
page 294} A. If lie had the same number, yes. 
· Q. But suppose he didn't have the same num-
ber! If he changed numbers you could not telephone him 
.anymoreY 
A. I didn't say that. 
Q. What did you mean by tbatT 
A. I said I didn't know whether he had the same number 
twenty-five years. 
Q. When was the last time you phoned him before you had 
the conversation with Cimmino Y 
Mr. Ashburn: ·what is the purpose of these questions T 
They are all irrelevant, and I object. 
Mr. Smith: I think they are pertinent. 
By Mr. Smith: 
Q. Did you understand tlie question Y 
A. No. I would like for you to repeat it. 
(The question was read.) 
A. I would say three or four days ago, something like that. 
By Mr. Smith: 
Q. Three or four days prior to tlmt'l 
A. Yes, something like that. 
Q. How did you get the phone number at that time7 
A. Froin my borne. I haYe a record of his phone number 
at mv l10me. 
p~ge 295 } Q. ·Did you lmve to go all the way home in or-
der to call Mr. Osscn from the time vou have 
known him, twenty-fiye years? · 
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Mr. Broudy: He didn't have to go home. He has a mem-
orandum in his home of the man's number. At this rate we 
won't get through in a long time. 
The Court: He said he had to go to the man's home to 
get his number. . 
A. I can answer that for yon. In the event I didn' recol-
lect his phone number I phoned my residence and get the 
number from my home and phone him from downtown. 
By Mr. Smith: 
. Q. You don't carry everybody's phone number arouna on 
your person f 
A. I am not in the hahit of carrying everybody's phone 
number around. 
Q. In this case you went to .Joe Ossen 's apartment and 
got the number from him in person 7 
A. Yes. 
Q. Instead of phoning home and getting the number and 
calling him Y 
A. That is right. 
Mr. Broudy: He has testified to tllat a dozen times. 
The Court: It is somewhat repetitious. 
page 296 ~ By Mr. Smith: 
Q. When was tlie laRt time that you saw Joe 
Ossen prior to the time which you have fixed as about fifteen 
days before Christmas when you got these telephone numbers 
from 1'fr. Ossen and gave to ROmeone else Y 
A. Let me hear that again. 
Q. You say you went to 1lif!1 and got these phone numbers 
about fifteen days before Clmstmas Y 
A. Yes. 
O. Had vou seen him the dav before t 
A. I would not like to say tbe day hefore. 
Q. Had you seen him within the preceding two weekst 
A. Yes, I had seen Mr. Ossen. 
O. You had seen him frequently, had you not, in the pre-
('eding year? 
A. Frequently Y 
Q. Yes. · 
A. ·wen, I would like for you to clarify what frequently 
menns. 
Q. I will withdraw the question. Had you seen him, as you 
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have previously testified, during the preceding two or three 
months on an average of twice a week 'l 
A. I have seen him rigl1t along, yes. • 
Q. Had Mr. Cimmino seen you with him in that period :or 
· time'l 1 
page 297 ~ A. Had he seen me with him? 
Q. Had .Mr. Cimmino seen you and Mr. Ossen 
together or with other people 1 
A. In that period of time'l 
Mr. Ashburn: One year'l 
Mr. Smith: I said in the last two or three months. 
Mr. Ashburn: I didn't hear you specify any time. 
Mr. Smith: The Reporter can read it back. 
A. I could not give yon a correct answer becnnse I would 
not be in position to say. 
. . :: -~-~~ ~ -· t :·:· _; ~ -~ ! 
By Mr. Smith: '. 
Q. ·when would you say was tile last time prior to this con-
versation thai Mr. Cimmino saw yon and Mr. Ossen together. 
either alone or in company with otlrnr people at a pool parlor 
or elsewhere Y · 
A. I would say within a year. 
Q. Would you say within a month r 
A. No. 
Q. Why do yon suggest n year 'l 
A. Because I told vou I didn't recollect. 
Q. Did you say a year because of tbe remark Mr. Ashburn 
interpolated, or not 'l 
A. I didn't pay any attention to it. 
page 298 ~ Q. Why did you pick a year 'l 
A .. To give me a varying space of time so I 
would be telling the truth. 1 
The Court: Gentlemen of tl10 jury, w.e will adjourn no;w. 
Be back here at a quarter to ten tomorrow morning. During 
the intermission or adjournment, I again ask you to refrain 
from discussing this case with anyone and don't allow ariy-
one to discuss it with you, and do not read any newspaper 
accounts of this trial. 
Thereupon, at ten P. l\I., an adjournment was taken to 
January 29, 1947, nine-forty-five A. M. . 1 
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page 299} Norfolk, Virginia, January 29~ 1947, 9:45 A. M. 
Met pursuant to adjournment . 
. Present: Same parties parties as heretofore noted. 
JOSEPH OSSEN, 
the defendant, having been first duly sworn, testified as fol-
Io,vs: · 
By Mr. J. L. Broudy: 
Q. State your name. 
A. Joseph Ossen. 
Q. Mr. Ossen, where do you live 1 
A. 128 Randolph Street. 
Q. Have you a telephone in your house 7 
A. Yes, sir. 
Q. Is that telephone listed T 
A. No, sir. 
Q. In the telephone book 7 
A. No, sir. 
Q. Why isn't it listed, Mr. Ossen 7 
A. I have been sick for the past two years with tubercu-
losis and I haYe to rest everv afternoon, and I 
page· 300 } don't want to be disturbed. • 
Q. You don't want to be disturbed. Mr. Os-
sen, you lived at this place with a lady bv the name of Carrie 
Spady, did you not 7 • 
A. Yes, sir. · 
Q. How long did you and Carrie Spady live together 7 
A. Approximately nineteen years. 
Q. Now, without going into the detailf: of what occurred 
on the 16th day of November, 1946-don't give the details 
because this case does not involve that-tell us what hap-
pened to Carrie Spady. 
A. She committed suicide. 
Mr. Smith: If your Honor please, I wish to object to any 
details. with reference to tl1e merits or not of the murder 
charge to the extent that the jury be instructed that they are 
not to re~ard any statements or testimony in connection with 
that as affectinj? this case. 
The Court : Except she died from 1run shot wounds. Gentle-
men, you understand we arc not trying Ossen on the charge 
of being involved in the death of this woman. Evidence has 
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been introduced that he was sent 011 by the Police Justice 
to the Corporation Court. 1 
page 301 ~ Mr. Broudy: I thi.nk I stated when I started 
examining the witness that he should not detail 
anything. i 
The Court: Yes, but suicide has nothing to do with· it. 
She died as the result of gun~hot wounds. 
Mr. Ashburn: You are as much interested in that as you 
'were in }fr. Nowitzky's opinions to the contrary. 
The Court: You g~ntlemen didn't object to it. 
Mr. Smith: It was on cross examination. I asked him 
nothing about the death. 
The Court: My ruling is it will be stricken from the evi-
dence. 
Mr: Broudy: We take an except.ion to striking it. 
By Mr. Broudy: 
Q. Subsequent to the 16th day of November, after this oc-
currence, were you, or not, arrested by l\fr. NowitzkyY 
A. Yes, sir. 
Q. How long after the death of Mrs. Carrie Spady was it 
that you were arrested by l\[r. NowitzkyY 
A. Four days. 
page 302 ~ Q. Ha'd you testified before the Coroner¥ Were 
you asked to testify hef ore the CoronerY 
A. Yes, sir. 
Q. And which you did Y 
A. Yes. 
Q. After your arrest by Mr. Nowitzky, when was your case 
heard by the Police Court? 
A. On December 5th. 
Q. On the morning of December 5th f 
A. On the morning of December 5th. 
Q. And who appeared as a witness or witnesses against 
you in Police Court Y 
A. Mr. Nowitzky. 
Q. Did anyone else testify ex('ept Mr. Nowitzky? 
A. No, sir. 
Q. And following the testimony of Mr. Nowitzky, your case 
was then sent on to the Corporation Court for trial 'I 
A. Yes, sir. . 
Q. Now, after this occurrence at your home, did you 11'8-
maiin and stay in the apartment¥ 
A. I stayed there approximately a week. 
Q. Then where did you go? 
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.A. To the Monticello Hotel 
Q. Did you maintain tile apartment and keep the girl serv-
ant there? 
})age 303 } 4. Yes. 
Q. Now, after you were sent on to the Corpora-
tion Court, when did you next see Mr. Leon Nowitzky or speak 
to Mr. Leon Nowitzky1 
A. Christmas Eve. 
Q. And where 7 
A. In back of the Lodge, the Pythlan Castle. 
Q. How did you lmppen to be contacted on that night 'I 
A. ,v en, Mr. ·west asked me to meet him there. 
By the Court:· 
(~. Mr. "\Vest? 
A. Yes., sir. 
Q. Asked you to meet him there Y 
A. Yes., sir. 
Bv l\Ir. Broudy: · 
0 Q. Now, Mr. Ossen, l1ow did it happen that you met No-
witzky in the rear of tl1is place on the 24th of December at 
the request of Mr. WesU How did you happen to get in 
contact with Mr. West 7 
A. About two weeks before Christmas M1·. l\finutulo came 
to my apartment and told me that he had been to Mr. John 
Cimmino 's barber shop and Mr. Cimmino told him he had 
been talking to a Mr. West who told him that he had some 
information and could do me some good, and wanted to get 
in touch with me. 
Q. Wanted to get in touch with you! 
page 304 } A. Yes. 
Q. Well, now, after you had that information 
from l\Iinutulo, did you, or not, give :Minutulo any message or 
anything¥ 
A. I gave Mr. :Minutulo mv telepbone number, the tele-
phone number of the Monticcflo Hotel -and the telephone of 
my apartment. 
'Q. Then, what did Mr. l\finut.ulo do! _ 
A. He evidently gave the numbers to Mr. Cimmino. 
Q. But you don't know that?. 
A. No, sir. 
Q. When did you next hear anything abont Frank WesU 
A. The following day. 
·Q. 'What did you hear? 
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A. I got a telephone call from :Mr. Cimmino. . 
Q. As a result of that telephone call were you~ or not, ;to 
meet anybody I/ ' 
A. I was supposed to meet Mr. Frank ,vest . 
. Q. Where? . 
· A. At Freemason Street and Bank Sh·eet. 
Q. Did you meet Frank "\Vest at Freemason ancl Bank 
Streets? 
A. Yes., sir. 
Q. Pursuant to that engagement f 
A. Yes., sir. 
Q. Did you .know Mr. Frnnk West personallyf 
A. No, sir. 
page 305 ~ Q. Did you know him when you saw him f 
A. Yes, sir. 
Q. How did you happen to know him when you saw him 1 
A. I have been to his carnivals several times and he has 
been pointed out as the owner of the West Shows. 
Q. Did you recognize him 7 
A. Yes, sir. 
Q. When you arrived at the intersection where you. say you 
met West, what occurred then; what happened at that tm,ieT 
A. He came over to my car and I said, "Hello, l\fr. West". 
He said, "Who are you Y" I said, "Joe Ossen ". 
Q. How did he happen to come to your car? 
A. I blew the horn. 
Q. You saw him? 
A. I saw him. 
Q. Where was he 1 
A. On the corner of Bank and Freemason Streets. 
Q. Then what happened after he found that you were Joe 
OssenY · i 
A. He got into my car and he told me to drive on. · 
Q. Where did he tell you to drive? 
A. ·why did he tell me to drive 7 
Q. Where did he tell you to drive f . 
. A. He told me to drive out on the Virginia 
page 306 } Beach Boulevard. 
Q. Did he, on that meeting, have any conver~ 
sation with you¥ 
A. Yes, sir. 
Q. Will you tell the Court and jury how the conversation 
started, what it was about and what it was 1 . 
A. He told me that he was a friend of Mr. Nowitzky and 
i 
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that Mr. Nowitzky was responsible for him being in the bond-
ing business, that they had been friends for a good number 
of years and he thought he could do me some good in my 
case. I asked him what good can he do. He said, "When 
your case comes up before the Corporation Court I can get 
Mr. N owitzky to get .you dismissed". I said, "How can you 
do that'l" He said, ",\Tel), never mind. l\Ir. Nowitzky will 
get you out of it". I said, "I don't want you to do that. I 
have three attorneys that will get me out of that because I 
am innocent". He said, "Yes; I was involved in a murder 
case in the 20's over on Eastern Shore and it cost ine a great 
deal of money to get out of it and I know how it is being in 
trouble". I said, "\Vell, you can do nothing for me". He 
then said, "I will have further talks with :Mr. Nowitzky and 
I think that I can get your case nol prossed before the Grand 
Jury". I said, "If you will get Mr. Nowitzky to make more 
ballistic tests, he will find out that he was wrong in the case, 
and you just ask him to make those tests". He said, "I will". 
He drove me back to the City. 
page 307 ~ Q. What kind of tests 7 
A. I asked him to make tests on plastics. He 
had originally made tests on rags. 
Q. And you saw that 7 It was displayed in Police CourU 
A. In Police Court. · 
Q. Had :Mr. West said anything to you about having com-
municated with Nowitzky? 
A. ·when he first got in the car he said that he had dis-
cussed my case with Nowitzky before coming to see me. 
Q. Well, now, nothing then, as I understand you, was 
definite except the fact that Nowitzky was to make further 
tests was agreed to at that time? 
A. No, sir. g. Had you and he arranged or suggested any manner in 
which he or you were to communicate with each other! 
A. He asked me for my folephone number. I gave him the 
telephone number and lie told me that he would call me after 
he saw Nowitzky again. 
·Q. And the number that you gave him was whaU 
A. 41831. 
Q. That is the number of your apartment on Randolph 
Street where you lived 7 
A. Yes, sir. 
Q. You were stopping at the Monticello Hotel f 
A. Yes, sh-. 
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page 308 ~ Q. Was anything said about your stopping at 
the Monticello Hotel during this conversation 'l 
A. I told him he could get me at the Monticello Hotel or 
at this apartment. 
Q. ,vhen was the next time that you heard ·anything from 
West, and how did you henr from him 7. 
A. He called me up at my apar~ment the following day. 
Q. What was the conversation then, with reference• to 
what? 
A. He said that he had seen Nowitzky and that Nowitzky 
I1ad promised to make more tests and would let him know and 
he would let me know. 1 
Q. Did he call you any more after thaH 
A. He called me several days later and told me he had 
talked to Nowitzky and he had not made the tests yet, but he 
was still working with him. 
Q. Still working with him Y 
A. Yes. I 
Q. Did you see him again in person at any time after the 
first meeting at the corner of Bank and Freemason Streetst 
A. Yes, sir. ' Q. ·where did you meet him Y 
A. I met him on the corner of City Hall and Bank Street. 
Q. How did you happen to meet him at City Hall and Bank 
Street7 ! 
page 309 } A. He called me up and told me to meet him at 
City Hall and Bank Street. 
Q. Did you, pursuant to that engagement, meet him there? 
A. Yes, sir. 
Q. What was said and done at the second meeting when 
you met llim at City Hall and Bank Street 'l I 
A. He got into my car and told me to drive to the Virginia 
Beach Boulevard.· He said that he had talked to Nowitzky 
and that everything was shaping up all right. He said that 
"we will have to talk about the money part of it now". He 
said, "1 have did business with Nowitzky before. In one 
case I gave Jiim $1,500.00, in another case I gave him $3,000.00, 
and in another case I gave him $200.00", and he says, "Now, 
what would you be willing to give7" I said, "I don't know". 
Q. What did he want you to give that for, did he say7 
A. He didn't say. · 
Q. Well, what else did he say about money'l 
A. He said it would take a great deal of money, that No-
witzky wanted a great deal of money.· i 
I 
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Q. Why clicl he say that, or did he say whyY 
A. He wanted-he said that lie could-said, "He can save 
you the trouble and embarrassment of going to Court'", and, 
"I can have this case ·nol prossed before the Grand Jury·but 
it will take a good deal of money". 
Q. Did he say anything else in connection with 
page 310 } the money? . 
A. He said-I can't understand the question. 
Q. Did he say anything else with reference to saving you 
money? 
A. He said he could save me lawyers' fees and the em-
barrassment of going to Court. 
Q. What else did he say witll reference to money, what he 
wanted 7 How much money did he say he wanted 'l 
A. He said $5,000.00, and Im didn't know whether he would 
accept that. I told him that I didn't have any more money 
than that and I could not give him any more and if he wanted 
any more it was all off, that I could not get the money. 
Q. And he wasn't sure he would accept that, 
A. He wasn't sure that he would accept that. 
Q. What else happened on that tript 
A. He told me that he had-he was on a bond and the fel-
low bad skipped his bond and they had a car in New York 
that he had attached and that he was going to New York, he 
would probably have to go to New York to drive this car back 
to Norfolk. 
Q. Did you go anywhere else while you were driving along 
the Boulevard except on the Boulevard Y Did you go to any 
particular place 1 
A. Yes, sir. 
Q. Where did you go 'l 
A. He told me he had went a $1,000.00 bond for 
page 311 } a colored woman that he had to return $500.00, 
that lie made her put up $500.00 and that he 
wanted to return it. He directed me to this colored woman's 
house and he gave her five one-hundred dollars bills. 
Q. He returned five one-hundred dollars bills on that trip 1 
A. Yes, sir. 
Q. That was the second time, as I understand, that you saw 
him? 
A. Yes, sir. • 
Q. Do you know where this house is 1 
A. I don't. 
Q. Where did you go, in what direction t 
A. Towards Virginia Beach .. ,v e cut off on that overpass 
-, 
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and went to the left and got on another road. and I cion rt 
know how be got there. · 
Q. Y 011 wouldn't know how he got tnere'l 1 
A. No, bnt he directed me there. ; 
Q. Were the negotiations that were bad up to tllat time 
broken off or were you again communicating with each other 
in any way? . 
A. I didn't bear from Iiim for approximately a week after 
that, and he finally called me. ; 
Q. Where did he call you f I 
A. At my apartment. 1 
page 312 f Q. ·what was the occasion of his ca:Uing yon at 
that time, and what did he want when be called 
yon? 
A. At that time he told me to meet him at his home at 
eight o'clock at night. · 
Q. What night was thatf 
A. That was on the 23rd. 
Q. Of December? 
A. Of December. 
Q. About what time did he call you and make the engage-
ment to meet you at his house on the 23rd of December? : 
A. It was in the afternoon. I don't know the hour. 
Q. Now, did you keep that engagement? 
A. Yes, sir. 
Q. How did you know where he lived 1 
A. I didn't know. He explained to me on the phone ho,v 
to get there. He told me to go three blocks 'beyond St. Vin-
cent's Hospital and turn to the left. ! 
Q. He gave you the number of the house? ' 
A. He gave me tile number, 2121 but I don't remember the 
street. 
Q. You don't remember the street T 
A. No. 
Q. You went to the house pursuant"to that engagement:? 
A. Yes. . · ! 
Q. ·what did yon do when you arrived at the 
page 313 ~ house on the 23rd of December 1 · 
A. I knocked at .the door and he opened the 
door and let me into the house and introduced me to his wife, 
and told me then to come upstairs in his bedroom. 1 
Q. Did you go upstairs in his bedroom? 
A. Yes, sir. 
Q. What was the discussion, if any, upstairs in the bed-
room'l 
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A. He told me that everything was all right, that he would 
tell me where to meet him and how to give the money. He 
told me then that Mr. Nowitzky had decided that he didn't 
'" want a third party, that he wanted me to give him this money 
personally .. He said, "Instead of giving him $5,000.00 you 
only give. him $3,500.00 and give me $1,500.00 if your case is 
nol prossed, and when you give this money to Mr. Nowitzky 
be sure and tell him-don't tell him that you have promised 
me this $1,500.00". 
Q. Well, was there at that time anything said about the 
return of any money T 
A. He said that if the case was not nol prossed Mr. No-
wibky was supposed to return the $3,500.00 to me the same 
day. 
Q. Did he tell you or make any engagement with you at 
that time'l 
A. He told me that he would call me the fol-
page 314 ~ lowing day and tell me what time to meet him, 
Q. And what were you to do when he called 
you the following duyT Did he call you the following day? 
-A. He called me the fallowing afternoon and told me to 
meet him in front of the Pythian Castle at eight o'clock and 
to be sure and have that money. 
Q. Did you get the money and meet liim at the Pythian 
Castle at eight o'clock 7 
A. Yes, sir. · . 
Q. When you arrived at the Pythian Castle at eight o'clock 
with the money, did you then meet :Mr. Nowitzky at that timeT 
A. No, sir. 
Q. What happened 'l 
A. He told me that Nowitzky could not make it at eight 
o'clock, he could not be there, and to come back at nine 
o'clock. 
Q. And what did you do Y 
A. I drove around for an hour. 
Q. And came back 'l 
A. Came back at nine o'clock. 
Q. ,veil, now, when you came back at nine o'clock, were 
you directed by Frank ,vest to do anything; if so, whaU 
A. He told me that he would show me where Nowitzky's 
car was, and he directed me to Nowitzky's car 
page 315 ~ which was parked in back of the Pythian Castle. 
Q. Was Nowitzky in the car at the time he 
showed you where Nowitzky's car was parked'l 
A. No, sir. · 
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Q. How long, approximately, was it befo're N owitzky came 
out to get in the carV 
A. I would say it was three or four minutes. 
Q. During the time that elapsed from the time he showed 
you the car, showed you Nowitzky's car, until the time No-
witzky came out, where was Frank ,vest V 
A. He was leaning on the right-hand side of the car. 
Q. Where were you 7 
A. I was on the right-hand side. · 
Q. \Vere you standing on the outside of the car? 
A. No, sir. I was sitting in the front seat. 
Q. How did you happen to _get seated in the front seat 7 
A. Mr. West told me to sit in the front seat. 
Q. When Nowitzky came out, what did he do'l 
A. He said, "Hello, Frank", and he said, "Hello Leon". 
He got into the front seat of the car and started backing out. 
Q. What became of Frank West 7 ! 
A. He was still standing there. 
Q. ·when Nowitzky appeared and got in the car and started 
backing out, what, if anything, do you recall were the first 
words that Nowitzky uttered to you f 
page 316 } A. He said nothing. 
Q. \Vhat was the first thing that he said to 
you T He said something to you at some time. What was 
the first thing lie said to you V 
A. Have I seen Frank West. 
Q. Well, you had seen Frank ·west 7 
A. Yes, sil.'. 
Q. Did y 'U speak to Nowitzky first or did Nowitzky speak 
Q. Did you speak to N owitzky first 01· did N owitzky speak 
A. I don't remember. · 
Q. What was the conversation after you had gotten into 
the car and after Mr. Nowitzky said to you, if he did sai as 
you have said, had you seen Frank 1N est 7 What was the con-
versation then 7 · 
A. I asked him did he make any more ballistic tests and 
he said that he had. 
Q. Said what 'I 
A. He said that be had. I said, ''Did you make any with 
plastics, and if you did you will find out that you made a mis-
take in my caseY'' ! 
Q. What did be say to that? ' 
A. He said he hadn't made them. 
Q. Did he say whether he would make them V 
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A. He said that he would make them, but he had not made 
them. 
page 317} Q. Was there anything said to you by Nowitzky 
or by you to him with regard to the money! 
A. He asked me did I talk to Frank West and I said yes. 
He said, "Have you got the money?" I said yes, and he said, 
"Give it to me". · 
Q. Before you had handed him the money was there any 
agreement of any sort with reference to the return of the 
money in the event he should not obtain a nol pross before the 
Grand Jury, as you put it j 
A. He explained that. He said that in case-"if I don't 
get it nol prossed I am going to return this money to you; is 
that right?" I said, "Yes". 
Q. You had that arrangement with "\Vest, did you noU 
A. I had that arrangement with Frank West. 
Q. Wl1en he said, ''Have you the money?" was the car 
then in motion 1 
A. No, sir. He had stopped. He had just stopped the car. 
Q. Did you hand him the money? 
A. Yes, sir. 
Q. After you handed him the money, then what occurred? 
A. He waved the money through the window and the of:fi-
<!ers up and arrested me. 
Q. Did they search you T 
A. Yes, sir. 
page 318 } Q. You were taken from there to Headquarters f 
A. Yes. 
Q. Were there any people in the car when you were taken 
from there to Headquarters? 
A. Yes. I think Captain Staylor, Captain Watson, and 
N owitzky drove. We were in the back seat. 
By the Court: 
Q. WI10 was in the back seat Y 
A. Captain Staylor, Captain Watson, and myself. 
By Mr. Broudy: 
Q. "\Vhen you were taken up to th.e Dete~tive Bureau, did 
Captain "\Vntson ask you a?y questions with regard .to 'tI!e 
vayment of this money 1 Did he ask you what you paid this 
money to Mr. N owitzky for Y 
A. No, sir. 
Q. Did he ask you anything in regard to the money 7 
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A. He asked me how much money was there in the pack-
age. 
Q. Did you tell himf 
A, I said $3,500.00. 
Q. Mr. Watson says that he asked you what you paid the-
money ior and that you answered, "I don't know',.. Is that 
correct, or not r · 
A. I think it is, sir. 
Q. You think it is 7 
A.. I think it is-. 
page 319 J Q. He also stated that he asked you where you 
. got the money and you told him that you got it 
from the bank f 
A. Yes, sir, 
Q. ls that correctf 
A. That is correct. 
Q. That is what yon told him f 
A. That is wlrnt I told him. 
Q. Had you gotten it from the bankf 
A. No, sir. 
Q. "Where ·did you get it? . 
A. I had part of it at home in my safe and I borrowed part 
of it. 
Q. How much did you borrow j 
A. $1,000.00. 
Q. From whom 1 
A. My brother. 
Q. He is an optician f 
A. Yes, sir. · . 
Q. Now, Mr. Ossen, when you first met Afr. West pursuant 
to the telephone call which you said you received from John 
Cimmino, had you known anything about the relations be-
tween Mr. Frank West and Mr. Nowitzky7 
A. No, sir. . 
Q. Did you know that they were very close friends bef.ore 
you learned it from Mr. West, 1 
page 320 ~ A. No, sir. 1 
Q. After you had had this talk with Frank West 
and he related what the relations,wete, as you have sta:ted 
them, did you make any inquiry about his 1·elations with Leon 
Nowitzky? i 
A. Yes, sir. i 
Mr. Smith: I object to any inquh-y that the witness may 
have made as hearsay. 
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The Court: I will allow the question as to whether he made 
inquiry but not any specific information he may have gotten. 
Mr. Smith: I object to any conversation. I suppose per-
haps the result of .what he learned might be admissible. I 
have no objection to anything that is proper. 
Mr. Broudy: I don't think you need go any further with 
that. He said he had made inquiry with regard to the rela-
tions, and that is all right. 
The Court: I am ruling that he cannot relate the conver-. 
sation. If you wish to ask him the result of the inquiry, all 
right. 
By· Mr. Broudy: 
Q. As a result of the inquiry that you made, were you satis-
fied that there was that relation between West and Nowitzky 
that he, '\Vest, had related to you f 
page 321 } A. Yes, sir. 
Mr. Broudy: Take the witness. 
CROSS EXAMINATION. 
By Mr. Smitli: 
Q. Mr. Ossen, you stated that the telephone number, 41831, 
is the number of the phone in your apartment and that your 
name is not listed in the telephone directory? 
A. That is right. 
Q. And the reason why was you didn't want to be disturbecl. 
by people phoning you; is that correct Y · 
A. Yes, sir. . 
Q. Did it ever occur to you that it was possible to have a 
cut-off on the telephone so the bell doesn't ring except when 
you want it, and you can switch it on and off? 
A. No. 
Q. You never knew thaU 
A. No. 
Q. You never made any inquiry of the telephone people to 
see whether you could have such an arrangement put on your 
telephone? 
A. No, sir. . 
Q. You mentioned that you were arrested four days after 
· the death of Carrie Spady. As a matter of fact, 
page 322} her death occurred on the 16th of November, did 
it not7 · 
A. Yes, sir. 
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. I 
Q. The testimony seems to be that you were arrested! on 
the 19th, so there is an error of one day. It was three days 
later, was iU · 
A. It happened on Saturday and I was arrested on Tues-
day . 
. Q. You didn't testify in Police Court yourself? 
A. No, sir. 
Q. At the preliminary hearing'I 
A. No, sir. 
Q. You stated that about two weeks before Christmas 
Minutulo came to you and as a result of the conversation be-
tween you and Minutulo you gave liim two telephone num-
bers 'I 
A. Yes, sir. 
Q. Where did Minutulo come to you; where were you when 
he came to you Y · 
A. At my apartment. 1 Q. Did l\Iinutulo have your telephone number prior to that 
time'/ 
A. I don't know. 
Q. You don't know'I 
A. He may have. 
Q. How long have you known Mr. Minutulo'I 
A. Oh, s~veral years. , 
page 323 ~ Q. Have you just krio,vn him several years or 
longer than several years 'I ; 
A. I have known him a great many years. 
Q. WhaU . 
A. I have known him a great number of years. 
Q. Did you say ''several'' first 'I 
A. Yes. 
Q. You said several and now ypu say a great number~ 
A. I don't know exactly the number of years. 1 
Q. You are talking rather low and have your hand over 
your mouth. I understood you to say, that your last answer 
was, you had known him a great number of ·years. Is that 
what you said'/ 
A. Yes. . 
Q. He has called you repeatedly at your apartment, bas 
he not? , 
A. He has called me there. i 
Q. I asked you if he has called you repeatedly, many times'/ 
A. A number of times. 
Q. Over the period of time you have known him'/ 
A. Yes. 
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Q. How many telephones do you have in your apartment! 
A. One. 
· Q. At the time that you gave this number to 
vag-e 324 } l\Ir. Minutulo, were you eating your meals at the 
apartment? 
A. Yes, sir. 
Q. Now, on the first meeting between you and Frank West, 
in the course of the conversation you told West to ask No-
witzky to make ballistic tests on plastics and not rags in con-
nection with the case that was then pending against you 
eharging you with the murder of Carrie Spady; is that cor-
rect? 
A. Yes. 
Q. How does it happen that you are familiar with the re-
sult of ballistic tests on plastics and the difference between 
any such tests performed on rags and plastics 1 
A. Through my attorneys. 
Q. Did you ever read any books on plastics 7 
A. One of my attorneys showed me a book and read an ar-
tic1e to me in a book. 
Q. ·when did they show you that T 
A. Oh, after the-after November 20th. 
Q. After November 20th 7 
A. Yes, after I was held for the death of Carrie Spady. 
·Q. When were you held for the death of Carrie Spady! 
A. I think on November 20th. 
Q. When were you arrested f 
A. November 20th. 
Q. You were arrested on November 20th 7 
A. Yes. 
Q. You say it was on Tuesday that yon were 
page 325 } arrested 1 
A. I think it was on Tuesday. 
Q. Will you look at this calendar-
Mr. Ashburn: Tuesday was thl' 19th, why don't you just 
say so7 
Mr. Smith: I don't want to make the statement myself. 
:Mr. Ashburn: If you say Tu·esday was the 19th, it is all 
1·ight. 
Mr. Smith: Will vou look nt it? 
l\lr. Ashburn·: It 'is not necessary for me to verify it if 
you say so. 
· Mr. Smith: ·wm you look at it or let the witness-
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The Court: I have examined the calendar and November 
19th was Tuesday. 
By Mr. Smith: ·. i 
Q. If you were arrested on Tuesday following the death 
of Carrie Spady and the cnlendar shows~ as the Court haft 
stated and as your counsel have conceded, that Tuesday was 
the 19th, then you were arrested on the 19th 7 
A. Yes, sir. · 
Q. So your attorneys showed you that book on the day yoll 
were ar.rested then Y 
A. No, sir. 
page 326 ~ Q. Why did you say the 20th f 
Mr. Broudy:. He said after the 20th. 
A. I said after I was arrested. 
By Mr. Smith:. 
Q. When did they show it to you f 
A. After that date. 
Q. That is very indefinite. After that date could mean 
day before yesterday or yesterdny. 
A. I don't remember the date. 
Q._ Why can't you Y 
Mr. Ashburn: :Mr. Smith, perhaps you have seen it in 
the same book. . 1 
Mr. Smith: I am of opinion that vour remarlt is mther 
• I improper. 
The Court: 
the case. 
I think we 11ad be,tter go on with the trial or 
Mr. Ashburn: Very well. 
By Mr. Smith: 
Q. You can't tell when you saw this aJieged article. on 
ballistics; you don't know when it was 1 
A. I think it was a week or two after the 19th. , 
Q. Now, the next conversation that you had in person ,vitlr 
West after t11e first meeting, yon sfntecl that you met '\Vest 
at City Hall Avenue and Bank Street and that you di9 so 
because West had called you to meP.t ltim tl1ere; is that cor-· 
· rectf I 
page 327 ~ A. Yes, sir. i 
Q. When did West ca JI yon, on that day, or wlia t 
was the day 'l · 
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A. I don't know the date, but it was in the afternoon. 
Q. How long after the first meeting f 
A. Two or three days. 
Q. Now, on tl1is occasion West told you that he had talked 
to N owitzky and everything was shaping up all right. That 
was the languag~ I believe you used on direct· examination; 
is that correct Y 
A. Yes, sir. 
Q. And after some other remarks w· est asked you what you 
would be willing to give Y 
A. Yes, sir. 
Q. How did the amount of $5,000.00 come to be named on 
that occasion Y · 
A. Mr. West suggested it. 
Q. Mr. West suggested to you that you arrange to pay him 
the sum of $5,000.00 Y 
A. Yes. 
Q. And said at the time he didn't know whether he would 
accept that. Do you mean by that whether Nowitzky would 
accept iU 
A. Yes. 
Q. Is that what you mean Y 
page 328 ~ · A. Yes. 
· Q. You said Im said he didn't know whether he 
would accept that. You understood him to mean w·est didn't 
know whether N owitzky would accept $5,000.00 Y 
A. Yes. 
Q. Have you made any effort to locate the house of this 
colored woman you sav you went to with Mr. West for the 
purp.ose of having him retun:i-for the purpose of his re-
turning $500.00 to her 1 
A. I didn't understand tl1e question. 
(The question was read.) · 
A. No, sir. 
By Mr. Smith: 
Q. How long liave you lived in the City of Norfolk and 
vicinity? 
A. Approximately forty-three years. 
Q. When you drove Mr. West to this place, you say you 
went out the Virginia Beach Boulevard Y 
A. Yes, sir. 
Q. And turned off on the side road Y 
A. Yes, over the overpass. 
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Q. Now, on the night of December 24th after Mr. Nowitzky 
got in his car, you asked Mr. Nowitzky if he had made any 
more ballistic tests with plastics; is that correct 1 : 
A. I asked him if he had made anv more tests. 
page 329 ~ ,Q. Any more tests Y " · 
·A. Yes. • 
Q. ,vith plastics,. and :Mr. Nowitzky told you no, but that 
lie would make some 1 
A. That he would make some. 
Q. I understood you to say in response to a question from 
Mr. Broudy which he asked you as to whether or not Captain 
Watson asked you at Police Headquarters on the night of De-
cember 24th, 1946, after you had been placed under arrest, or 
asked you what the $3,500.00 was for and you said that he 
didn't ask you what it was for. Later l\Ir. Broudy asked you 
again and I understood you to say he did ask you that. Which 
answer is correct, or am I correct in what I heard 1 
A. He did ask me that. 
Q. You first said he didn't· and then corrected vourself 
and said .he did? " ! 
A. I d1dn 't remember. 
Q. He did ask you, Captain "r ati::on did ask you, if you 
got the money out of bank and you eaid that you did, but 
that it was not a facU 
A. That is right. 
Q. You told him you got it from the bank but it was not 
correcU 
A. That is right. 
Q. Now, at the time that you gave this $3,500.00 
page 330 ~ to Officer Nowitzky on the night of December 24, 
1946, in this lane, you stated that Nowitzky took 
the money in his hand and waved it in the window of the car 
and then the police officers came. Is that what you said? 
A. He waved the money in the car? I 
Q. He waved the money in the car Y I 
A. Yes. 
Q. He did that as the other police officers approached; the 
cad 
A. Yes, sir. 
Q. It was pretty. dark where the car was parked at the 
time, was it noU 
A. Yes, sir. 
By the Court: 
Q. Any light in the car Y 
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.A. (No response.) 
J3y .Mr. Smith: 
Q. There was no light in the car, was there! 
A. No, sir. 
Q. The headlights were turned offT 
A. Yes. 
Q. Was the dash Jight burning! 
A. I don't think it was. 
Q. There was no way the police officers or anyone else 
could sec }fr. Nowitzky waving the money inside 
page 331 } of the car, was there? 
A. I don't understand the question. 
(The question was rend.) 
A. I don't know. 
By 1\fr. Smith: 
Q. At the time that Officer Nowitzky approached the car 
on the night of December 24th, 1946, after you had gotten in 
the car., where did you say Frank West was 7 
A. On the right-hand side of the car. 
Q. Then as Nowitzky came up and got in his car West was 
:standing there? · 
A. Yes, sir. 
Q. Did he leave immediately or did he remain there? 
A. He remained there. 
Q. How long did he remain tl1ere7 
A. I don't know. . 
Q. 'When was tlle last time you saw West on that particular 
occasion? 
A. As we pulled off. 
Q. As Nowitzky drovl~ away in his car were you sitting on 
the front seat and West wns still standing? · . 
A. Yes, sir. 
Q. In spite of that Officer Nowitzky asked you if you had 
seen West? 
A. "Ha,·e vou talked to WesU" 
page .332} Q. The firsi words that you stated to Mr. 
Br9udy was that Nowitzky said to you, accord-
ing to the notation I have, were "Have you seen Frank 
WesU" Is that what you said, or noU 
A. I don't remember, sir. 
Q. He asked you either "Have you seen Frank West," or 
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''Have you talked to Frank WesU" with Frank West stand-
ing there within a few feet of you as you drove offY : 
A. He asked me had I talked to Frank "rest. · 
Q. Which ever he asked you, F1·ank West was iust a. few 
feet away at the time1 
A. The last time I saw him. 
Q. He asked you that as Mr. Nowitz~ drove away from 
Frank West, leaving him standing rignt there: is that cor-
recU 
A. Yes. 
Q. When Captain ·w atson asked you what the money was 
for, the $3,500.00 was for, you told him you didn't know what 
it was for. What was your reason for answering him that 
way1 Why didn't you tell him the truth about iU 
A. I don't know. 
Mr. Smith: I have no further questions. 
Mr. Broudy: Come down. \Ve rest, if your Honor please. 
Mr. Smith: "\Ve de~ire to put one witness 011 in 
page 333 ~ rebuttal of a matter that has just developed in 
the testimony of the defendant, and we have sent 
for this witness, and are just asking for a short recess. i ff 
the witness doesn't come in a short time I will ask for a capias 
and a police car to be sent after them. . I 
The Court: You .are sure the witness will be here shor~y ! 
Mr. Smith: Yes~ sir, I am sure the witness will be here 
in a very short time. · I 
page 334 ~ MRS. FRANI~ \VEST, 1 
called as a witness on behalf of the Common-
wealth, having been first duly sworn, testified in rebuttal as 
follows: · 
By Mr. Smith: 
Q. What is your name'l 
A. Mary West. 
Q. Mrs. Frank West Y 
·A. Yes. 
Q. Mrs. West, are you married Y 
A. Yes. 
Q. What is your husband's name l 
A. Frank West. 
Q. Where do you livel 
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A. At 212 Oakgrove Road. 
Q. 212 Oakgrove Road t 
A. 212 Oakgrove Road. 
Q. In the City of Norfolk 7 
A. Talbot Park, yes, sir. 
Q. You are suffering from a severe cold, are you not 7 
A. Yes, sir. 
Q. Were you requested or notified to testify in this case 
until a very short while ago 7 
A. No. . 
Q. You had not received notice or request to come down 
and testify until within the last hour? 
page 335 } A. That is right. 
Q. And you have come down to testifv although 
suffering from a severe cold? • 
A. Yes. 
Q. Do you live at this address with Frank "\Vest, your hus-
band t 
A. Yes. 
Q. Do you know Mr. Joseph Ossent 
A. No, I don't. 
Q. Would you look at the gentleman standing. Do yon. 
know this gentleman, l\Ir. Ossen? 
A. No, I don't. 
Q. Have you ever seen him at your home 1 
A. No. 
Q. Have you ever met him i 
A. No, I haven't ever met him. 
Mr. Smith: Take the witness. 
CROSS EXAMINA.TION. 
By Mr. Ashburn: 
Q. Mrs. ,vest, do you know Detective Leon Nowitzky7 
A. Yes. 
Q. He is a frequent visitor in your home? 
A. No. He visits occasionally. 
page 336 ~ By the Court: 
Q. What? 
A. I liave known him and he visits there occasionally. 
l\fr. Smith: That question is certainly not responsive to 
the direct examination. If· it is pertinent I don't want to 
• 
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interpose an objection, but I do think there should be a limit 
to the examination if it is not pertinent or responsive. I . 
I ' 
By Mr. Ashburn: I • 
Q. Have you recently been out of the City7 I 
A. No, sir. · : 
Q. Vv ere you out of the City during the month of Decem-
ber? 
A. No .. 
Q. You were at home continuonsly1 
A. I was not out of the City. I was in town. I go in town 
and visit friends, but not out of the City. 
Mr. Ashburn: Thank you, Mrs. ,vest. That is all. 
i 
The Court: Does the Commonwealth rest1 
page 337 ~ Mr. Smith: Yes, sir, we rest. I 
The Court: Does the defendant rest 1 
Mr. Ashburn: Yes, your Honor. 
The Court: Gentlemen, retire to. your room while the Court 
prepares the instructions. 
(The jury 1·etired.) 
Mr. Ashburn: If your Honor please, at the conclusion of 
all the evidence in this case, the defense again moves . the 
Court to strike the evidence as being insufficient as a matter . 
of law to sustain a verdict of guiltv under the indictment in 
this case. The grounds of the motion are those assigned 
when the motion was first made at the conclusion of the testi-
mony for the Commonwealth, and we request, since your 
Honor is entirely familiar with those grounds, that we be 
spared the necessity of repeating them unless the Court is so 
advised. 
The Court: The Court will overrule the motion. 
· Mr. Ashburn: An exception is duly taken. 
page 338 ~ INSTRUCTIONS. 
Commonwealth's lmtruction C-1 (Granted): 
. "The Court instru;ts the jury that i,f any person corru~tly 
give, offer, or promise to any exer.uhve officer~ any gift or 
gratuity, with intent to influence his act, decision, or judg-
ment, on any matter, question or proceeding, which is or may 
• 
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be then pending, or may by law come or be brought before 
him in his official capacity, he shall be confined in tJ1e peni-
tentiary not less than one nor more than ten years. 
The Court further instructs the jury that a poliC'e .officer 
is an executive officer within the meaning of this instruction.,' 
:Mr. Ashburn: The defendant objects and excepts to the 
action of the Court in granting Instruction No. C-1 on the 
grounds that the exception uncler the statute law apply to all 
the other instructions granted for the Commonwealth, upon 
the contention that under the evidence in this case tl1e Com-
monwealth is not entitled to have any instructions granted 
upon which a verdict of guilty can he predicated; and upon 
the further grounds specifically as to Instruction 0-1 that 
the evidence in tliis case shows that no matter, question or 
proceeding was then pending that might by law come or be 
brought before police officer Leon Nowitzky in 
page 339 ~ his official capacity, and that for this reason the 
instruction is misleading and should not be 
granted. 
Commonwealth's bisfntcfion C-2 ( Granted) : 
"The Court instructs the jury that if two or more persons 
set out in concert., upon a common design which is unlawful, 
and the crime which is the object of the design is accom-
plished, then it is immaterial what part is played by each of 
such persons, so Jong as such person is at or near the scene 
of the crime, and does any act in furtherance of the common 
design.'' 
Mr. Ashburn: The defendant excepts to the action of the 
Court in granting Instruction No. C-2 for the reasons which 
has been stated as applying to all ofthe instructions granted 
for the Commonwealth, nnd for the additional reason that 
the instruction, upon the evidence in this case, is misleading 
and that there is no evidence to show that any two persons 
set out in concert upon a common design which was unlawful, 
that the instruction ]ms no application to the issues in this 
case and that it is prejudicial to the accused. 
C,ommonwealth's Instruction C-3 (Granted): 
'' The Court instructs the jury that the credibility of the 
witnesses is a question exclusively for the jury, and the law 
is that, wbcoo a number of witnesses testify, di-
page 340 ~ rectly opposite to eac~ other, the jury is not 
bound to regard the we1gbt of evidenC'e as equally 
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balanced. The jury have the right to consider the appearance 
of the witnesses on the stand, their manner of testifying and 
their apparent candor and fairness, their apparent intelli-
gence (or lack of intelligence)., their means of informatibn,, 
their relationship to any of the parties, if same is proved,. 
their interest, if any, in the result of the <.'ase, their temper,. 
feeling or bias, if any has been shown, and from these and 
all the other surrounding circumstances appearing on the 
trial, determine which witnesses are more worthy of credit,, 
and to give credit accordingly-'' 
Mr. Ashburn: The defendant excP.pts to the action of '.thc-
Court in granting Instruction No. C-3 for the reasons here-
tofore expressed as applying to all of the instructions granted 
for the Commonwealth, and fo1· the additional reason that the 
instru~tion is misleading. 
Common.wealth's ltzstrncfion C-4 ( Granted) : 
"The Court instructs the jury that the accused is presumed 
to be innocent and that presumption goes with llim through all 
stages of the trial until the Commonwealth, upon whom the-
burden of proof rests, bas shown beyond a reasonable doubt 
that the defendant is guilty. A doubt engendered by sym-
pathy or by a dislike to accept the responsibility of convicting 
the defendant is not a reasonable doubt. The 
page 341 ~ law does not require proof amounting to abf-olute 
certainty, nor proof beyond all possibility of mis-
take. If, after having carefully and impartially beard and 
weighed all of the evidence, yon reach the conclusion thatithc-
defendant is guilty with such degree of certainty that you 
would act upon the faith of it in your own most important 
and critical affairs, tlien the evidence is sufficient to warrant 
a verdict of guilty.'' 
Mr. Ashburn: The clef endant excepts to the action of. tl1c 
Court in granting Instruction No. C-4 for the l'easons pre-
viously assigned which are applicable to all of the instruc-
tions granted for the Commonwealth, and upon the further 
ground tl1at the instruction is misleading and prejudicial to 
the accused, upon the ground that it is error for the Court 
to attempt to properly defin~ wh~t constitutes proof beyond 
a reasonable doubt and an mvas10n of the function of the 
jury to do so, and upon the further ground that there should 
not be included in this instruction the second sentence rend-
ing, '' A doubt engendered by sympathy or bv a dislike to 
accept the responsibility of conviction tlle defendant is! not 
I 
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a reasonable doubt," that there is no evidence of any sym-
pathy or any dislike to accept the responsibility of convict-
ing the defendant, that the jury, having been ex-
page 342 ~ amined fully before the case commenced, evi-
. denced no such disposition, and the inclusion of 
this language simply furnishes a basis for argument by the 
Commonwealth that the jury can't acquit in this case except 
for their sympathy or their dislike of accepting responsibility 
for a conviction, and that argument would be erroneous and 
prejudicial. 
(The jury returned to the courtroom.) 
The Court: Gentlemen~ it does ·not appear that we will 
be· able to :finish the instructions for some little time. Under 
the circumstances I am going to ask you to go to lunch· and 
be back at two o'clock and we will be ready for you. 
During the luncheon you will refrain from ifiscussing this 
case with- anyone and will not allow anyone to discuss it with 
you and also, as I have lieretof ore requested you, please re-
frain from reading any articles in the newspaper which touch 
upon this case in any respect. Be hack at two 
page 343 ~ o'clock, please. 
Thereupon, at twelve-forty P. l\f., the jury ,vas adjourned 
to two P. M. 
AFTERNOON SESSION. 
Met at close of recess. 
Present: Same parties as herctof ore noted. 
page 344 ~ (The jury retired.) 
. Mr. Ashburn: Your Honor, is it your view that under the 
.present state of the record in this case, there are no facts 
and circumstances shown which, in your opinion, would jus-
tify a submission of the issue of whether or not there was an 
entrapment, to the jury 7 
The Court: That is my opinion. 
Mr. Ashburn: We take an exception to that ruling by the 
Court. 
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INSTRUCTIONS (Continued). 
Defendant's bistrnction D (Granted : 
"The Court instructs the jury that the uncorroborated ies-
timouy of an accomplice must be received by you with great 
caution.'' . I 
Defe-ndattit's Instruction D-1 (Granted): 
• • I 
"The Court instructs tl10 jury that the defendant is pre-
sumed to be innocent of the offense charged 
page 345 ~ against him, and this presumption of innocence 
goes with him throughout the whole case and lap-
plies at every stage thereof, and it is sufficient to require you 
to find the c.lefendant not guilty, unless and until it is over-
come by evidence which is so strong as to overcome every 
reasonable theory or hypothesis consistent with the inno-
cence of the defendant, and to leave no reasonable hypothesis 
except that he is guilty. After l1c>aring all of the evidence in 
tlte case, the instructions of the Court, and the argument of 
counsel, unless the jury have an abiding conviction of i the 
guilt of the accused, it is their duty, under their oaths, to re-
turn n verdict of not guilty." · 
Defendant's Instruction. D-.A (Granted): 
! 
"The Court instructs the jury that every fact necessary to 
establish the guilt of the accused of the offense charged in 
the indictment, must be proved beyond a reasonable doubt, 
and if there is a reasonable doubt as to any such fact,[ the 
accused should be acquitted; and where a fact is susceptible 
of two interpretations, one of which is consistent with the 
innocence of the accused, the jury cannot arbitrarily adopt 
the interpretation whicl1 incriminates him." 
Defendant's bzsfrnction D-3 (Refused): 
"The Court instructs the jury that the crime of bribery, 
or attempted bribery, is not committed under the Virginia 
law, unless the object of the party charged is to 
page 346 ~ cause an executive, legislative, or judicial officer 
to do some act, or make some decision, in ~iola-
tion of his official duty, Unless the jury believe from the 
evidence beyond all reasonable doubt that the defendant in 
this case, by words or conduct, attempted to cause Dete.ctive 
Nowitzky to violate a duty which the law enjoined upo~ him 
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in his official capacity, then they must find the defendant not 
guilty.,, 
Defendant's Instruction D-6 {Refused): 
. 
"The Cot:rt instructs the jury that entrapment is a .com-
plete defense to a prosecution under the bribery statute, Sec- · 
tion 4496 of the Virginia Code. Entrapment may be defined 
as the inducement of one to commit a crime, not already con-
templated by him, for the purpo.se of instituting a criminal 
prosecution ag·ainst him. There is entrapment if the criminal 
intent was conceived by the entrapping person and the ac-
cused was without prior intention to commit the crime, but 
was induced to enter into the arrangement by the entrapper." 
Defendant's fostrnction D-X (Refused): 
"The Court instructs the jury that if they believe from the 
testimony of the witnesses in this case, and the facts and · 
circumstances shown by such testimony, that the defendant 
had no intention to offer any sum of money to police officer 
Nowitzky for any purpose, until such intention was en-
gendered in his mind, and induced,· by some per-
page 347 ~ son wl10 was acting for Officer N owitzky, and 
that Officer Nowitzky caused such inducement to 
be offered to the defendant for the purpose of prosecuting 
the defendant on a charge of bribery, then the jury should 
find the defendant not guilty." 
Mr. Ashburn: The· defendant excepts to the refusal of the 
Court to grant Instructions D-3, D-6 and D-X upon the ground 
that the evidence in this case justifies the submission to the 
jury and requires the submission to the jury the issue of 
whether or not the def cndant was entrapped, and the defense 
does not present further. instructions on this question in dif-
ferent verbiage because of the Court's expression that, in 
its opinion, this principle is not an issue to be submitted to 
the jury in this case. 
Defen,da,nt's Instruction, D-4 (Refused): 
"The Court instructs the jury that the Commonwealth con-
tends that the defendant paid Detective Nowitzky $3,500.00 
for the purpose of causing the said Nowitzky to so testify be-
fore the Grand Jury of this Court that such Grand Jury would 
not retum an indictment against the defendant, charging him 
with the murder of one Carrie Spady. In that connection, the 
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jury are instructed that if the arrangeioont was to cause the 
said Nowitzky to testifr, falsely, then the offense 
page 348 } committed was not bribery bd subornation of 
perjury, and the defendant cannot be convicted 
under this indictment; if, on the other hand, the an·angement 
was to cause- the said Nowitzky to testify truthfully buti to 
facts which he would not other:wise give, testimony on, them 
no offense was committed under the law, and in neither event. 
can the defendant be convicted unde1· this indictment.'' 
Mr. Ashburn: The defendant excepts to the refusal of the-
Court to grant Instruction D-4 upon the ground that the; in-
struction contains a proper statement of the legal principles 
upon which the determination of this cause should rest and 
that the defendant is entitle4 to the benefit of that instruc-
tion. 
Defendant's bMtructio·n D-10 (Refused)~ 
"The Court instructs the jury that under his testimony 
given in this case, the witness Frank West was an accomplice 
of the defendant Joe Ossen in the commission of, or the at-
tempt to commit, the offense charged in the indictment, and,. 
because of that fact, it is the duty of the jury to receive :the 
testimony of the said Frank West with great care and cau-
tion; and the Court warns the jury against the danger of con-
victing the accused on the uncorroborated testimony of the 
accomplice West." 
page 349 ~ Mr. Ashburn: The defendant excepts to the ac-· 
tion of the Court in refusing Instruction D-10 
upon the ground that the instruction is a correct statement 
of the applicable legal principles under the evidence in this 
ease and to the testimony of the witness, West, to the benefit 
of which the defndant is entitled.'' 
Defendant's Instruction. D-11 (Ref'ltsed): 
'' The Court instructs the jury that if they believe from 
the evidence that any witness in this case, testifying as to 
any material fact therein, has intentionally told an untruth 
in any material part of the testimony given by him, then, the 
jury are at liberty to disregard the entire testimony of that 
witness, if for that reason they belieYe the same to be !un-
true." 
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Mr. Ashburn: The defendant excepts to the refusal of the 
Court to grant Instruction D-11 on the gr(?und that the in-
struction is a correct statement of an applicable legal prin-
ciple, to the benefit of which the defendant is entitled. 
Defenda1nt's Instruction D-12 (Refused): 
"The Court instructs the jury that the accused is entitled 
to the considered judgment of every member of the jury as 
to his guilt or innocence, and no verdict of guilty should be 
returned against him except upon the unanimous 
page 350 ~ conclusion of the jury that his guilt has been 
proven b~yond all reasonable doubt.'' 
Mr. Ashburn: The defendant excepts to the refusal of 
the· Court to grant Instruction · D-12 upon the ground that 
such instruction is an expression of a principle of law cor-
rectly stated, to the benefit of which the defendant is entitled 
in this case. 
Defenda,nt's ]t1,struction D-B (Refused) : 
"The Court instructs the jury that unless you believe from 
the evidence, beyond a reasonable doubt, that the defendant 
gave Nowitzky the sum of $3,500.00 with the intent to influ-
ence his testimony before the Grand Jury corruptly, you shall 
find him not guilty." 
Mr. Ashburn: The defendant excepts to the refusal of the 
Court to grant Instruction D-B upon the ground that there 
could be no criminal offense unless there is an intention on 
the part of the accused to corruptly influence an officer in the 
performance of his duty, and the instruction correctly states 
a legal principle to the benefit of which the defendant is en-
titled." · 
Defendant's l11struction D-C (Refused): 
"The Court instructs the jury that although 
page 351 ~ you may believe from the evidence, beyond a rea-
sonable doubt, that the accused committed the of-
fense of bribery, as alleged in the indictment, yet, if you fur-
ther believe from the evidence that the intent to bribe Officer 
Nowitzky did not originate in the mind of the accused, but 
that such intent in the mind of the accused was induced or in-
cited by Officer Nowitzky, or by some person acting pursuant 
to Officer N owitzky 's directions and instructions, and that 
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the accused was thereby entrapped into the commission of 
said offense, you should find him not guilty." 
Mr. Asl1burn: The defendant excepts to the action of .the 
Court in refusing Instruction D-C upon the grounds already 
assigned as to the 1·efusal of the Court to give any instructions 
on the subject of entrapment.· 
Defenda.urs Instruction D-D (Refused): 
'' The Court instructs tlie jury that the burden of proof on 
the defense of entrapment is on the Commonwealth, and, if 
after hearing all of the evidence in this case, both for the 
prosecution and for the defense, you entertain a reasonable 
cloubt in your minds as to whether or not the elements neces-
sary to constitute the defense of ~ntrapment, as defhied in 
the preceding instructions, exist in this case, you must re-
solve that doubt in favor of the accused and find him not 
guilty." 
page 352 ~ Mr. Ashburn: The defendant excepts to the re-
fusal of the Court to grant Instruction D-D upon 
the gr01mds already assigned in connection with the Court's 
refusal to give any instructions on the subject question of 
entrapment. 
Defenda.111,t's Instruction D-XX (Refused): 
"The Court instructs the jury that if you believe from the 
evidence tliat the defendant paid the sum of $3,500.00 to No-
witzky with the intent in his mind that Nowitzky was to make 
additional ballistics tests and truthfully report his findings 
to the Grand Jury, with the understanding that if a truei bill 
be found, the money sl1ould be returned to the defendant, the 
defendant should not be guilty of bribery." 
Mr. Ashburn: The defendant excepts to the refusal of the 
Court to grant Instruction D-XX upon the ground that[ the 
instruction contains a proper statement of an applicable le-
gal principle, to the benefit of which the defendant is en-
titled. 
page 353 ~ (The jury returned to the courtroom and! the 
instructions were read by the Court.) ' 
The case was argued by counsel for the respective ·parties. 
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.. 
The jury retired to consider its verdict and returned with 
the following: . 
""\Ve, the jury, find the defendant, Joseph Ossen, guilty as 
charged in the indictment and fix his punishment at five (5) 
years confinement in the penitentiary .. 
(S) W. H. CARPENTER, Foreman." 
Thereupon, the defendant, through counsel, moved the 
Cocrt to set aside the verdict and grant him a new trial on 
the grounds that same is contrary to the law and the evidence, 
and argument on said motion was continued generally. 
page 354 ~ JUDGE'S CERTIFICATE. 
· I, J. Hume Taylor, Judge of Corporation Court of the City 
of Norfolk, Part Two, Virginia, who presided over the fore-
going trial of the case of Commonwealth v. Joseph Ossen, 
tried in said Court in Norfolk, Virginia, on January '28 and 
29, 1947, do certify that the foregoing is. a true and correct 
copy and report of all. the evidence, together with all the mo-
tions, objections and exceptions on the part of the respective 
parties, the action of the Court in respect thereto, all the 
instructions offered, granted, refused and amended, the ex-
hibits and all other incidents and exceptions of t~e respective 
parties as therein set forth. 
I do further certify that the attorney for the Common-
wealth had reasonable notice, in writing, given by counsel 
for the defendant, of the time and place where the foregoing 
report of the testimony, instructions, exceptions and other in-
cidents of the trial would be tendered and presented to the 
undersigned for signature and authentication, and that the 
said report was presented to me on the 25th day of August, 
1947, within less than sixty days after the entry of final judg-
ment in the said cause. 
Given under my hand this 25th day of August, 1947. 
J. HUME TAYLOR, 
Judge of Corporation Court of the 
City of Norfolk, Part Two, Virginia. 
A Copy Teste: 
J. HUME TAYLOR, Judge. 
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page 355 ~ CLERK'S CERTIFICATE. 
I, W. L. Prieur, Jr., Clerk of Corporation Court of the 
City of Norfolk, Part Two, Virginia, do hereby certify that 
the foregoing is a true copy and report of the testimony, ithe 
exceptions, objections, and other incidents of the trial of the 
case of Commonwealth of Virginia v. Joseph Ossen, and that 
the original thert'lof and said copy, duly authenticated by .the 
Judge of said·C~urt, were lodged and filed with me as Clerk 
of the said Court on the 25th day of August, 1947. · 
W. L. PRIEUR, JR., 
Clerk of Corporation Court of 1the 
City of Norfolk, Part Two, Virginia. 
By .................... Deputy. 
page 356 ~ In the Clerk's Office of the Corporation Court 
of the City of Norfolk, Part Two. i 
I 
I, W. L. Prieur, Jr., Clerk of the said Corporation Court 
of the City of Norfolk, Part Two, do hereby certify that the 
foregoing and annexed is a true transcript of the record in 
the case of Commonwealth of Virginia, plaintiff, v. Joseph 
Ossen, def end ant, lately pending in said Court. ! 
I further certify that said copy was not made up and com-
pleted until the Commonwealth had had due notice of. the 
making of the same and the intention of the defendant to 
take an appeal therein. · 
Given under my hand this 26th day of August, 1947. 
W. L. PRIEUR, JR., Clerk. 
Fee for this record $25.00. 
A Copy-Teste: 
M. B. ,v ATTS, C. C. 
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